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DETERMINATION OF THE AUTHORITY

The applicant, Ms Melissa Williams, alleges that sfas unjustifiably constructively dismissed by
the respondent, Kimberley Fashions Ltd. She dlsges that she has been discriminated against
on the basis of sex, the allegation relating tequirement that she wear makeup. She also claims
she was unjustifiably disadvantaged because shevietasised and that the respondent breached
its good faith obligations by failing to take stepgectify the situation.

Constructive Dismissal

In Wellington etc Clerical etc IUOW v Greenwi¢h983) ERNZ Sel Cas 95; [1983] ACJ 965, the
Court referred (at pp 112-113; p 985) to Wellingioad Transport etc IUOW, Re Hepi v Fletcher
Construction LtdERNZ Sel Cas 59; [1983] ACJ 653, and stated tmatelssential questions to be
addressed in constructive dismissal cases were wérat the terms of the contract and was there a
breach of those terms by the employer that wasicsertly serious to warrant the employee
leaving? The Court of Appeal in Auckland etc Slwpployees etc [IUOW v Woolworths (NZ) Ltd
(1985) ERNZ Sel Cas 136; [1985] 2 NZLR 372 (CA)dhdiat constructive dismissal included, but
is not limited to, cases where:

(@ Anemployer gives an employee a choice betwesigning or being dismissed;

(b) An employer has followed a course of condudhwhe deliberate and dominant purpose of
coercing an employee to resign; and/or

(c) A breach of duty by the employer causes an eye@ to resign.

In this case it is a breach of duty that is beitegad.



The problem

The respondent sells women’s clothing. Ms Williawass employed as assistant manager by the
respondent in 2 July 2002, initially starting ae tBt Lukes store and then being transferred to
Newmarket in August 2002. Ms Williams had diffices with both of the managers under whom
she worked. After complaints made by Ms Willianrs mehalf of the staff in February 2003 the
first manager, Ms Allan, resigned. Ms Williams qaained that that situation was handled very
poorly by Kimberley Fashions as the manager knew Wwhd complained and consequently the
manager’s last 4 weeks of employment were vergstuéfor Ms Williams. She said Ms Allan had
begun to have a detrimental effect on her healivhen | asked how she thought it should have
been handled, given that Ms Allan had a right tovkrwhat the alleged problems were and who
had complained (and that it was evident that Mdisiils was not the sole complainant but doing
so on behalf of the staff), Ms Williams said she dot know.

After the complaint was made, Ms Allan was spol®rahd a programme of store and performance
improvements were put in place. One of these wassdruction that she “Keep appearance of staff
to a high standard and ensure that they wear aletenKimberleys’ look. Makeup must be worn
to complete the look”.

After Ms Allan resigned Ms Sheri Toumad] was app&ihas manager. Ms Williams said it was
apparent within days that there would difficultigsrking with her also. Ms Williams’s complaints
included feeling that Ms Toumadj was constantlyemaning her. It was readily apparent that the
two women did not get on. Ms Williams said sheedithis with Kimberleys and was told to work
it out.

Ms Williams felt there were problems relating to Misumadj's timekeeping. Unbeknown to Ms
Williams, Ms Toumadj had an arrangement whereby stad come in late and have some
flexibility in her hours. This created resentmaatMs Williams believed Ms Toumadj was illicitly
taking time off and asking staff to lie for herheSsaid she tried to raise the issue with Ms Toymad
but they had an argument which culminated in Msligfis suffering an epileptic attack. In her
view the attack was caused as a result of the ymeshe had been put under by Ms Toumadj. Ms
Williams had been prescribed medication for heteggly but she did not take the medication. Ms
Amy Harrison, the Human Resources manager, wasmao of this incident by Ms Toumadj. The
upshot was that both women apologised.

Lateness, illness and non-notification

Ms Williams suffered from epilepsy and a numberotfier medical conditions. Part of Ms
Harrison’s role involved monitoring staff illnes§he was aware in March 2004 that Ms Williams
had had time off sick and was using her holiday, pdych she had run out of, to cover her periods
of illness. Ms Williams continued to be ill so Kio@rleys agreed to pay her holiday pay in advance
of her next entitlement to help her out.

Ms Harrison contacted Ms Williams on one of herdaff sick as she had not called the store.
They discussed the importance of her health, tissipiity of her going on a sickness benefit or
reducing work hours and Ms Harrison asked her t&ersure she called Ms Toumadj to let her
know when she was sick. Ms Williams agreed tohda. t

In April Ms Williams was ill again and asked forreduction n her working hours. Ms Harrison
asked her to put her request in writing. There m@asnention that this had anything to do with
stress related to or caused by her employmentth&ledoes the doctor’s letter say anything like
this. Ms Williams asked for a reduction to a 4 degek. Kimberleys considered this and decided
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that although it would involve taking on extra $thley could accommodate her by giving her three
days as a sales consultant as they could not @metithout a full time assistant manager. Ms
Williams decided she could not manage financiatiytlus basis and rejected the offer.

In May 2004 Ms Harrison visited the Newmarket sttveupdate employment contracts and job
descriptions. She talked individually to stafflusing Ms Williams. Ms Williams said she did not
get the new job description which includes a refeeeto the requirement to wear makeup. Ms
Harrison asked how her health was and how things wethe store and with work generally. She
reiterated that it was important for Ms Williamsléd Ms Toumadj know if she was ill or going to
be late. Ms Williams said nothing about having onagsues with Ms Toumad) although she did
say she wanted Ms Toumadj to respect her as asta#smanager and that they did not get on
personally. Ms Harrison undertook to speak to Maniadj and asked Ms Williams if she was able
to maintain a professional relationship with Ms adj. Ms Williams said she could. Ms
Williams said she did not want to make too mucladifig deal about Ms Toumadj as the situation
with Ms Allan had been dealt with so badly and kbadsed her a lot of stress in the past. Neither
did she mention problems relating to Ms Toumadjisekeeping. There was nothing to alert Ms
Harrison to the fact that Ms Williams was feelingry stressed by her relationship with Ms
Toumadj and that she believed her health was suffes a result.

Disciplinary Meeting 16 June 2004

Ms Williams was late again on 17 May and on 25 Més/Harrison issued a memo about lateness.
Despite this, Ms Williams was late and/or did nbbpe in on 1, 9 and 10 June. A decision was
made that this issue needed to be addressed onesfonmal basis. Ms Harrison sent Ms Williams
a note to this effect. Ms Harrison prepared somestions for Ms Toumadj to ask Ms Williams at
the meeting, after which a decision would be magléoavhat, if any, action to take. Prior to the
meeting a note was given to Ms Toumad,. It reads:

On Tues 15/6/04 please let Melissa know that Mantyasn’t happy with her appearance
when up in Akl so they have asked you to senddraelif she arrives at work unclean, not
wearing makeup or untidy/look dress. Any Qs rirganMarilyn. Thnks Amy

Marilyn McLaughlin is a director of the company.hi¥ note was not intended to form part of the
disciplinary meeting. There is no reference tim ithe meeting notes prepared by Ms Harrison for
Ms Toumadj. Unfortunately, Ms Toumadj did not deaih this on the Tuesday but left it until
after the disciplinary meeting on the next day.

Ms Williams said she assumed Ms Harrison would cehthe interview and was devastated when
she realised it was to be Ms Toumadj. Ms Harrisaid she never thought that anyone other than
Ms Toumadj should conduct the interview as Ms Todjnveas Ms Williams’ manager and Ms
Williams had told Ms Harrison that she could worithAaMs Toumadj on a professional basis.

The meeting was attended by Ms Toumadj, Ms Suz&mser (the sister of the owner and a staff
member) and Ms Williams. Ms Williams did not brirgsupport person to the meeting. Ms
Williams told me she thought she would be dismissdthis is despite the letter notifying the

meeting stating:

If the allegations that you have breached this @ohre found to have substance, you will
be issued with a formal verbal warning which wdl tecorded in writing and valid for 12
months.
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Ms Williams said that when Ms Toumadj told herhe tourse of the meeting that she could not at,
her sole discretion, decide to make up time sheamz@zed as she believed this what Ms Toumad;
herself did on a regular basis. She said:

At this point | really couldn’t handle what was lpeming to me. | said that | think | would
hand in my notice. It had just become almost taohor me.

The parties are agreed that Ms Williams was upstiieabeginning of the meeting. Ms Enser noted
that Ms Williams was shaking and crying and apdedifor being so emotional. Despite this, the
meeting proceeded. When | asked why, Ms Toumddjrtee that she had been asked to conduct
the meeting, this was her first experience of sag¢hing, and so she just proceeded. During the
meeting Ms Williams said she was really sorry feinlg so emotional, really sorry she had done
this and that she thought she would hand in heceot

This was before the note was read to her.
The Note
At the end of the meeting Ms Toumadj read the nd#s Williams said:
I’'m sorry | look like this but | have been diagndseith cancer and | am on medication.

She said she would have to buy makeup in the mgrnatause she didn’t own any and that after
the note she was completely in shock. She said:

When Ms Toumadj read the note to me she read it sutch joy as if to completely
humiliate me. It was just further ammunition sloeld use against me with the other staff
to further attempt to undermine and humiliate melzs had done on previous occasions.

This comment is in part a reference to a shoptjftncident which occurred when Ms Williams and

Ms Enser were the only two staff in the shop. Mrleughlin, a director of the company, had sent
a note about the incident to both women and a topys Toumadj. The note was marked “Attn:

Newmarket store”. Ms Williams said:

Ms Toumadj proceeded to show that memo to varither staff members to undermine
me.

Ms Toumadj's evidence was that she used the intiadem training opportunity. Clearly, all staff
had to be made aware of what had happened anddhaveid a similar situation in future.

Ms Williams said she had never worn makeup, althalge agreed she had worn eyeliner. She said
foundation reacted badly with her skin and that shected to the wearing of makeup: it was a

human rights issue and this was no longer the 1868svomen could choose. She felt the raising
of the appearance issue constituted a personakatthich was being used to get rid of her. She

said:

| was so upset about the comments concerning nng.atEffectively | felt Kimberleys was
saying | was ugly and unattractive and therefore i@ wear makeup. | was completely
beside myself.

She went on to say that when she spoke to othigms¢éanbers and none of them had been told to
wear makeup and she felt she was being singledrmidiscriminated against for being ugly and
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unattractive. She also felt she was being singledas Kimberleys had only tightened up on
lateness with her. This was a reference to Ms Tajm

Her resignation makes no reference to any of thesges. She simply says she is giving one
month’s notice. The company was attacked for rdtirgg in touch with her during her resignation
period. This is not surprising as the letter dad raise any issues and the company believed that
she had been looking for alternative employment.

Ms Williams accepted that she had not told her eygslthat she was allergic to foundation nor had
she queried what was meant by “makeup”. She hagnad it meant what she called “full
makeup”, that is, lipstick, eye shadow and fouratati

Was the Disciplinary Meeting Unfair?

Mr Telle appeared to be arguing that because stidoden ill, which the company knew, and that
she had explanations for some of the lateness agBsib was unfair to hold a meeting. Mr Telle
said the disciplinary meeting was procedurally anldstantively unreasonable and unfair because it
dealt with issues of lateness/absenteeism whichldhwt have resulted in a disciplinary meeting
and/or some of which should not have been raiséideatneeting. | cannot accept this submission.
An employer is entitled to deal with issues of cannc The disciplinary meeting was not unfair.

The Note

Bringing up the appearance matters at the end di$@plinary meeting when Ms Williams was
very distressed and talking about resignation waadli the wisest or most sensitive of actions. It
should have been left to another time and dealt witanother forum. Having said that, | do not
think that Ms Williams would have reacted well redjass of who brought the appearance issue up
or how it was dealt with. Neither do | think th&se employer could have anticipated, with the
knowledge it had, the extreme reaction to the issudenced by Ms Williams. Ms Toumadj had
spoken to Ms Williams previously and suggested phieon some lipstick. Ms Williams had
declined to do so and had not got upset.

It was evident that Ms Williams felt distressed andherable before there was any mention of the
need to wear makeup. | do not doubt at all theigemess of Ms Williams’ distress. However, the
distress was not deliberately created or inducethbyemployer and the reaction could not have
been anticipated.

It is the instruction to wear makeup that Ms Withis took most exception to, this despite the fact
that on her own evidence she had worm makeup h@resfiously. She felt picked on and got at.

Was there a Suspension?

Mr Telle submitted that Ms Williams was effectivedyspended without any prior notice. Ms
Williams was told that if her appearance was usfattory she would be sent home. That was a
possible event. Whether or not the sending homdso¥Villiams would have constituted an illegal
action would be dependant on what took place atithe. In Business Distributors Ltd v Patel
[2001] ERNZ 124 (CA), the Court of Appeal found ttrem employee was not entitled to treat
himself as constructively dismissed in anticipatadnsomething which lay well in the future and
may well never have occurred. That is similathi® $cenario in this case.

Ms Williams was not suspended.



Terms of the Employment Agreement

Kimberleys sells fashion clothing. It is entitlewl expect that staff will be well groomed and well

presented. Regardless of whether Ms Williams weckithe revised job description or not,

Kimberleys was entitled to ensure that its saleff &ioked good. The situation would be different

if the nature of the industry was different, forstance, it would unreasonable for a cleaning
company to expect its staff to wear fashion claotliggh heels and make up when cleaning offices
during the night. There is nothing unreasonable fashion retailer wanting its staff to look good,

and that must include, within reason, the requirgne wear makeup. This requirement does not
breach the relationship of trust and confidenceismdrcontrary to an employee’s human rights.

Was there a breach of the employment contract fiitgunt seriousness to warrant the termination
action taken by the employee?

In Wellington Clerical Workers IUOW v Greenwiqi983) ERNZ Sel Cas 95 the Court said at
p104:

It is essential to examine the actual facts of ee&be to see whether the conduct of the
employer can fairly and clearly be said to havessed the border line which separates
inconsiderate conduct causing some unhappinessesentment to the employee, from
dismissive or repudiatory conduct reasonably si#fit to justify the termination of the
employment relationship.

In Edmonds v Attorney-Gendr@l998] 1 ERNZ 1, Finnigan J said at pl4 that onsidering
whether the facts amounted to a repudiatory bre&te trust and confidence term, the standard of
care had to be measured against reasonable conbflu@ats v Hovendefl1997] ERNZ 614, the
Court noted that raising performance matters dutiegdiscussions about hours of work was less
than tactful, but not a breach of the employer'sydbat could justify the appellant’s belief tha h
was constructively dismissed.

While the raising of the appearance issue at tlileoéra meeting during which the employee was
clearly upset was not, as | have indicated, thetreessitive behaviour, it cannot be said to be
repudiatory conduct which would entitle an emploi@&eat the contract as being at an end.

Ms Williams was not constructively dismissed anéslaot have a personal grievance. She was not
victimised and she was not discriminated agaimsbr was the respondent in breach of its duty of
good faith in failing to take any steps to “recdadhe situation” before or after the resignation.

Costs
Costs were reserved. If the parties are unahlesalve the issue of costs the respondent shdald fi

a memorandum 28 days after the date of this detation. The applicant should then file a
memorandum within 14 days of receipt of the respotid memorandum.

Dzintra King
Member of Employment Relations Authority



