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DETERMINATION OF THE AUTHORITY ON A PRELIMINARY MATTER

Preliminary Matter

[1] In the Statement of Probletodged with the Authority on"7March 2011, the
applicant, Ms Waters, claims that she was unjadtifi dismissed on or about 14
April 2010. But the respondent says that Ms Wateas employed on a 3 month trial
basis and she was informed shortly before the gxbithe trial period that she would

not be offered permanent employment.

[2] During a conference call convened by the Aitiyoon 5" September 2011, it
became apparent that there is a preliminary isslating to whether Ms Waters was
in an employment relationship with Ms Louise Simpsas cited, or whether the
employer was Café Cibo Limited trading as Café agdio. It was agreed that the

Authority will determine this preliminary matter ome papers. It is particularly
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relevant that matter of the employment relationssiywuld be determined as the
business, Café Villaggio, has been sold. And MspSwn says that the business was
owned by Café Cibo Limited, hence if the claimdvs Waters were to succeed, she
should not personally be liable for any potentialbility. The Authority has received
material from both parties including an affidavibrih Ms Waters and submissions for
her. Ms Simpson has provided wage records anddaadsiles relating to when Ms
Waters was employed, all of which identify Café &ibimited as the apparent

employer.

Theevidence

[3] Ms Waters attests to making first contact wik Simpson while employed at
a Gisborne supermarket. The outcome being thatsimmenced employment at the
Café Villaggio on 1% January 2010. Ms Waters says that she considbegd\ts
Simpson was her employer. Ms Waters also refergdeiving her wage slips with
Café Cibo Limitecvident and raising this with Ms Simpson on oneas@n.

[4] Regrettably, there is not an employment agregreexistence and hence the
Authority is left with the only tangible evidenceibg the pay slips, a schedule of
earnings and th&mployer monthly schedufer employees; all of which identify

Café Cibo Limited as the apparent employer of Msah&a

[5] The submissions for Ms Waters urge the Autlyorit find that Ms Simpson
was the employer based on:

(@) The initial discussion between Ms Waters andSispson at the supermarket
prior to Ms Waters commencing her employment agGallaggio;

(b) A meeting at Café Villaggio when the terms aipdoyment for Ms Waters
were discussed prior to her beginning work;

(c) The conduct of Ms Simpson during the coursthefemployment relationship;
and

(d) The content of a0 Whom It May Concenetter (undated) from Ms Simpson
referring to Ms Waters being employed in a permapesition.
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[6] The submissions for Ms Waters refer the Auttyotb Colosimo v Parkér
where it was held that the onus of proving the iifferof the employer rests on the

employee; on the balance of probabilities. The €Calgso stated that:

While it is desirable that the true identity of teenployer should be known to the
employee at the outset, that unfortunately is heags the case. That is so in the present
case. The Court is then placed in the positioraefrig to make an objective assessment.

And so it is with the circumstances involving thertpes here. While it seems that all
of Ms Waters’ contact, before and during her emmiegt, was with Ms Simpson,
that in itself, is not conclusive of the employmeslationship, particularly given the
nature of the business and the active day-to-dayilvement of Ms Simpson.

Deter mination

[7] Taking an objective view of the limited evidenthat is before the Authority,
particularly the wage records, | conclude thatsitmiore probable than not that the
employer of Ms Waters was Café Cibo Limited and Md Louise Simpson
personally. Therefore, should Ms Waters wish to tiooe with her claim of
unjustified dismissal, an amended Statement of IBnolwill be required; citing Café

Cibo Limited as the respondent party.

Costs:

[8] Given that Ms Simpson was the advocate for lwdtthe potential respondent

parties, costs are not a matter for consideration.
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