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DETERMINATION OF THE AUTHORITY ON PRELIMINARY ISSUES

Employment Relationship Praoblem

[1] The Applicant, Ms Abbey Waterman, claims that stas wnjustifiably dismissed by
the Respondent, Web Partners Limited (“WPL") orNt¥ember 2010.

[2] Ms Waterman filed a Statement of Problem raisingeasonal grievance in the
Authority on 14 June 2011, which was received deatshe 90 day time period for raising a
personal grievance with an employer, as set ogfLid(1) of the Employment Relations Act
2000 (“the Act”).

[3] Ms Waterman applied for leave to raise the clairtside the 90 day time period,
pursuant to s114(4)(a) and s115(c) of the Act,hentasis thatéxceptional circumstances”
had occasioned the delay. Specifically Ms Watermanss#yat she had no written
employment agreement containing tlexplanation concerning the resolution of employment

relationship problems that is required by sectignds section 65.



[4] WPL denies it unjustifiably dismissed Ms Waternmamthe basis that Ms Waterman

was not an employee but a shareholder during thedogshe performed services for WPL.

[5] In the event that Ms Waterman is an employee, WPposes the raising of Ms
Waterman’s personal grievance outside the timeogespecified in the Act on the grounds
that it does not accept that Ms Waterman’s delaising the personal grievance was caused

by a lack of knowledge of the relevant time frarffegsso doing.

| ssues

[6] The preliminary issues for determination are:

* Whether Ms Waterman was an employee while she weerming services
for WLP

¢ Whether Ms Waterman was unaware of the legal traaé for an employee

to raise a personal grievances in terms of secfi@dsand 115 (c ) of the Act

* If so, whether it is just to grant Ms Waterman kegwrsuant to section
114(4) of the Act;

Background Facts

[7] WPL is a company which designs, builds and markedbsites. Ms Waterman
explained that she had met Mr Grant Everiss, direahd shareholder of WPL, when they
had worked together at a previous company, lronydt&imited (“Irongate”), where she had

been a Web Designer/Developer.

[8] Ms Waterman stated that Irongate had provided lir an employment agreement

when she worked at Irongate, although she no loregained a copy of it.

[9] Mr Everiss explained that he had left his positaanirongate with the intention of
setting up and operating a small business with mpl@yees and just a few clients, which

would focus on Search Engine Optimisation.

[10] Ms Waterman said that she had been approached gvkhiss in 2007 to become
involved in the business he was in the processetifing up. Mr Everiss said that his

recollection was that Ms Waterman had approached dnd had been happy to become



involved with himself and Mr Ashmore in setting apd being involved in the operation of

the proposed business.

[11] Mr Everiss stated that he had had discussions MighWaterman and Mr Brett
Ashmore, who was well known to both Mr Everiss &hsl Waterman, and there had been a
suggestion that they set up a bigger businesstktzdroriginally envisaged by Mr Everiss. As
a result of their discussions, it had been agreeskt up a business together, WPL, in which
Mr Ashmore would be responsible for design, Mr Essfor sales and search engine work,

and Ms Waterman for the production and operatispgets of the business.

[12] Mr Everiss and Mr Ashmore stated that Ms Watermaxah tot been approached and
invited into WPL as an employee, but on the samsisbas they had entered into the

relationship i.e. as shareholders only.

[13] Mr Everiss and Mr Ashmore said that it had beerredrbetween the three of them
that they would become shareholders in WPL, andBveriss said he had a copy of a
shareholder agreement which had been drafted lyvgel for a previous business he had
been involved in, and that this had been amendesflert the duties which he, Ms Waterman
and Mr Ashmore had agreed they would undertake FLWMr Everiss stated that he had

emailed that Shareholders Agreement to Mr AshmodeNs Waterman.

[14] The unsigned Shareholders Agreement produced deeee by Mr Everiss set out
the parties as beingGrant Everiss, Abbey Waterman and Brett Ashmaet stated in
clause 3 that the management of the company wauldivided between Mr Everiss and Ms

Waterman:
3.1.1 Grant Everiss will run the sales and technical aspects of
webpartners.....

3.1.2 Abbey Waterman will run the design and production elements
of Webpartners...

[15] At subclause 14.6 the Shareholders Agreement stated

14.6 Shareholding and Shares Held On Trust

The current shareholdings are Grant Everiss 50%yédner 30% are
held for abbey waterman to call upon at any time #&w®ls fit, and
20% is held for Brett.
[16] Mr Everiss explained during discussions between, hiit Ashmore and Ms

Waterman the split of the shareholding had beereagon the basis that he was the only



person to inject capital and therefore incurredghreatest risk, Ms Waterman’s share was on
the basis that she would be involved in WPL on Iktiime basis, and Mr Ashmore’s share
was on the basis that his involvement would be dessto the fact that he owned and also ran

his own business.

[17] Mr Ashmore confirmed that his recollection of wiaid occurred agreed with that of
Mr Everiss, and that he had been satisfied withptioposed share allocation, especially since
he had acknowledged that Ms Waterman would be iogrrgut more of the day-to-day
running of the business than he would, and bechissewn business shared the WPL office

space.

[18] Mr Ashmore stated that he, Mr Everiss and Ms Waagrrhad all had difficult
experiences of the master-servant nature of anaymant relationship, and they were all
keen to enter into a business arrangement which tieam an opportunity to work effectively

in partnership as equals within a limited liabilggmpany.

[19] Mr Everiss stated that a copy of the computer scréew of the properties of the
Shareholders Agreement indicated that amendmemtsbban made to the document on a

computer called “Sue Waterman’

[20] Ms Waterman said that she recalled a discussiontahares, but denied that she had
seen the Shareholders Agreement prior to the Ailyhimvestigation, and that she had not
signed it. Ms Waterman said that there had howbkgen an informal offer from Mr Everiss
that she was entitled to 30% of the total sharehgld

[21] Mr Ashmore explained that he had ceased his invodrg in WPL in 2008 as it had
been made clear to him by Ms Waterman, whom hecgaittolled and directed his work, that
he was not performing satisfactorily. Mr Ashmoaédsthat he had accepted this, and that he
had understood that his entitlement to shares amdedds would end on his departure from
WPL, and that as he had owed money to WPL, thedeblean a financial wash-up”at that

time.

[22] An unsigned Shareholders Agreement produced ineaeiel by Mr Ashmore which
he said had been amended on or about the timeepartdire from WPL was imminent, set
out the parties as bein@gstfant Everiss, and Abbey WatermanThe clause setting out the
duties of Mr Everiss and Ms Waterman had not beeenaled, however clause 14.6 had been

amended to read:



14.6 Shareholding and Shares Held On Trust

The current shareholdings are Grant Everiss 100%wvdver 30%
are held for Abbey Waterman to call upon at anetshe feels fit

[23] Ms Waterman stated that she had not previously gesrShareholders Agreement

before the Authority investigation.

[24] The Shareholders Agreement, although not signedaits provisions commonly to

be found in such documents.

[25] Mr Everiss said that he, Mr Ashmore and Ms Waterinad not been paid a salary,
but at the end of each month they would assesfintecial state of the business and decide

how much money they could take out of the busif@stheir personal use

[26] Ms Waterman said that she had been paid monies*preeemeal basistiuring the
time she was working at WPL and that she had baghgsalary similar to that she had been

receiving at Irongate.

[27] Mr Everiss stated that at the end of each monthnideMs Waterman would examine
the accounts and financial position of WPL and dediow much money was available for
withdrawal for their personal use. The allocataiithese monies could vary depending on
their own financial position at that time, and tlsatme months he would receive a greater

proportion that Ms Waterman, or vice versa.

[28] Mr Everiss explained that he and Ms Waterman hadl PAYE contributions to the
IRD.as a method of off-setting their provisionak zgability at the end of the accounting
period. Mr Gary Nuttall, a forensic managementoaating advisor who had carried out an
investigation and review of WPL'’s financial proceels; explained that in his experience this
method of addressing the taxation liability issuesva common practice, particularly in small

businesses.

[29] Mr Nuttall explained that Ms Waterman had postedines for expenditure on a
monthly basis and had withdrawn funds, dependentash flow, filing a monthly claim
form. Mr Nuttall said that the claims were unsuped by receipts or invoices, which in his
experience was not uncommon in respect of direaprshareholders, but which was not a

common practice where employees were concerned.



[30] Ms Waterman explained that her working hours haenb&30 a.m. to 5.00 p.m.
Monday to Friday and that she had taken approxim&eveeks annual leave a year which
had been arranged with Mr Everiss. Mr Everissestahat Ms Waterman had worked
“horrendous hours’and that she had controlled her own working houks.regards annual
leave Mr Everiss said that Ms Waterman had decideeh she would take the leave without

reference to him.

[31] Ms Waterman said that during her involvement witPMshe had acted at all times
under the control of Mr Everiss. Mr Everiss digalthis and stated that Ms Waterman had
had full autonomy on any operational or productioatters, although in all other areas they

would discuss the issues and as the only Direbtowould have the deciding vote.

[32] Mr Everiss also stated that Ms Waterman was redplerfer all general management
matters including management of the financial aspefc the business, supervising
administration employees and running the bank adsp@and the recruitment of employees
including the associated documentation relatinth&r employment. This had included the

issuing of employment agreements.

[33] Mr Ashmore stated that he, Mr Everiss and Ms Watereach had a key set of skills
and confirmed that Ms Waterman had been resporf&iblal operational matters, as such he

had been happy to accept her direction over thigr@sork which he had produced.

[34] Mr Ashmore explained that he had left WPL as altesfucoming under pressure
from Ms Waterman for failing to deliver designsgchedule, describing Ms Waterman as:

“:the driving force in running the production andnty departure”.

[35] Produced in evidence had been an individual empéoyragreement (“IEA”) in the
name of Alicia Morley. The IEA had been signedNdy Waterman on behalf of WPL and
dated 30 July 2010. The second schedule of theitEldeaded Resolving an employee’s

employment relationship problémand contains the following statement:

Personal Grievance

The employee must bring any grievance to the emptogttention

within 90 days of that grievance occurring. Theplapee must also

state what relief they want.
[36] Ms Waterman explained that she had obtained tHe & from Mr Everiss and that
she had sat down with Ms Morley, and with other oera of staff who had been issued with

an IEA, and would go through it and discuss it wftem. Mr Everiss explained that he had



based the employment agreement on the templateaidaezhgate and had forwarded this to

Ms Waterman who had adapted the template for eaplfogee and had issued them.

[37] Ms Waterman said that she had not been issuedanittmployment agreement, nor
had she asked Mr Everiss for one. Mr Everiss satl there had been no need for either
himself, Mr Ashmore or Ms Waterman to have an eyplent agreement since they were not
employees and that no employment agreements had ibseed to either himself or Ms

Waterman at the time WPL was formed, during theéodewhen other employees were being

issued with employment agreements, or at any tireseafter.

[38] Ms Waterman said that between June and October 8&0and Mr Everiss had
started having general discussions about diffexspéects of the business operation, including

debt collection, and obtaining support for WPL frdnrd parties.

[39] During September 2010 Ms Waterman said that thedebleen concern raised via an
email received that an employee was allegedly otinth some of her previous employer’'s

customers and offering to do work for them whilsipdoyed at WPL.

[40] Ms Waterman stated that Mr Everiss had asked heamulle the matter and on 27
August 2010 Ms Waterman had written to the employgeemail asking her to attend a

meeting to discuss the situation. In the emailWerman stated:

Please be aware that as a result of this meetisgiglinary action
might be a possibility. You are able to have apsupperson with
you at the meeting ....

[41] Ms Waterman stated that she had issued the emplaye@ warning as the outcome

of the meeting.

[42] Ms Waterman said that on 6 October 2010, at a mge&tith Mr Everiss, he had told
her that'he must decide by 5 pm Friday on one of the optiba has put forward otherwise

he will take over the company”.
[43] On 9 October 2010 Ms Waterman said that she hagivest an email from Mr

Everiss offering 3 solutions in respect of the fataf WPL on the basis that he was no longer

interested in working with her. These 3 optionseAthat:

* Ms Waterman pay Mr Everiss out for his share ofithginess;



* Ms Waterman leave and be paid her share estimatedet worth
approximately $120,000.00; or

e Both Ms Waterman and Mr Everiss remaining in thesifess with Mr
Everiss having operational management of WPL andWégerman having

responsibility for web design and production.

[44] Ms Waterman said that on 20 October 2010 a meétidgbeen arranged with Relate
Coaching to discuss a resolution of the situatiorthe basis of the three solutions which had

been proffered.

[45] Following the meeting on 7 November 2010 Ms Watersaid that she had received
an email telling her not to attend for work bubm available for a meeting with a lawyer on 9
November 2010.

[46] Ms Waterman stated that despite this letter sheattedded for work on 8 November
2010 and that Mr Everiss had ordered her to lehgeptemises. However she had ignored
him and remained at work that day. On 10 Noveml®di02\is Waterman said that she had
received an email from Mr Everiss which stated diegt had beenifimediately dismissed as

an employee of Webpartners”.

[47] Ms Waterman, following her departure from WPL, feqplied to the District Court
for judgments concerning her claim for a half shafebusiness assets in the sum of
$120,000.00 based on her stated ownership entitietoe50% of the shares. In addition Ms

Waterman claimed income, lost wages, annual leagldhaliday pay.

[48] Ms Waterman said she had been advised by the Miro$tlustice in an email dated
3 March 2011 that her claim for wages and holiday would sit within the jurisdiction of the
Authority rather than that of the District Court.

[49] Ms Waterman stated that it was not until this pthat: she had realised that she could
claim a personal grievance against WPL, and shefitetla Statement of Problem in the
Authority.



Deter mination

Was MsWaterman an employee when working for WPL?

[50] Ms Waterman gave evidence to the effect that she amaemployee when
working for WPL and was therefore able to bringeaspnal grievance under s 103
(1)(b) of the Employment Relations Act 2000 (“thet’.

[51] | observe that directors, co-owners, or sharehsldesy be employees of a
business. Although Ms Waterman denied that she $eeh the Shareholders
Agreement, Ms Waterman stated during the Investigatleeting her understanding
was that she had been entitled to a 30% share &f &g she had entered a claim in
the District Court based on that understanding. s Waterman has claimed that

irrespective of her standing as a shareholder ih V§Re was an employee of WPL

[52] In deciding whether Ms Waterman was employed by VEBlan employee, |
apply s.6 of the Act which provides:

“s.6 Meaning of employee:
1. In deciding ... whether a person is employed by agblerson under
a contract of service, the .... Authority-... must cheiee the real
nature of the relationship between them.

(3) For the purposes of subsection (2)... or the Aty

(a) must consider all relevant matters, includingy anatters

that indicate the intention of the parties

(b) is not to treat as a determining matter anytestaent by the

persons that describes the nature of their relatfop
[53] InBryson v Three Foot Six Limited (No#)e Supreme Court stated the following:
“All relevant’ matters certainly includes the wr&n and oral terms of the contract

between the parties, which will usually containigadions of their common intention

concerning the status of their relationship Théll also include any divergences

1[2005] 1 ERNZ 372



from or supplementation of those terms and conaitiwhich are apparent in the way
in which the relationship has operated in practidé.is important that the Court or
the Authority should consider the way in which @arthave actually behaved in
implementing their contract. How their relationgloperates in practice is crucial to
a determination of its real nature. “All relevantatters’ equally clearly requires the
Court or the Authority to have regard to featurdscontrol and integration and to
whether the contracted person has been effectwggking on his or her own
account (the fundamental test), which were impdrtaleterminants of the
relationship in common law. It is not until the @bor the Authority has examined
the terms and conditions of the contract and thg imavhich it actually operated in
practice that it will usually be possible to examite relationship in the light of the

control, integration and fundamental test”.

Contractual basis

[54] Ms Waterman stated that she had never seen thelfiders Agreement prior to the

Investigation Meeting, and the copies producedsidence are unsigned.

[55] A copy of the computer screen view of the propsrta the computer identified as
“Sue Waterman”, a computer which Ms Waterman exrgldihad previously belonged to her
mother but which during her time at WPL belongedh&r and which she had used.
Although Ms Waterman stated that any person at \&M#lld have used that computer, | find
it a reasonable conclusion that Ms Waterman had beare of the Shareholders Agreement

and had been aware of the amendments indicatdtelgoimputer screen view.

[56] Additionally, the evidence of Mr Ashmore supporthet of Mr Everiss that all three
of the parties indicated on that first Shareholdgsement document were aware of it, and |
consider it more likely than not that Ms Watermaasvalso aware of the terms of the second
version produced to accommodate the circumstamdiesving Mr Ashmore’s departure from

WPL in light of her acknowledgement of an entitletnt® 30% of the shares.

[57] A contract does not need to be signed to be validecent judgment in the English
Supreme Couttdecided that where the parties agree the terragohtract and then carry out
work in accordance with the agreed terms, it camfegred that the parties have an intention

to create a legally binding contract.

2 RTS Flexible Systems v Muller [2010]



[58] | find that there was a common intention at theseytwhich was confirmed
subsequently upon the departure of Mr Ashmore, Mhatveriss, Ms Waterman and Mr
Ashmore would participate in WPL on a shareholdesidwith the duties of operating WPL

divided between them as set out in clause 3 oStieeholder Agreements.

[59] | find that Ms Waterman had carried out work in@dance with the duties as set out

in clause 3 of the Shareholder Agreements.

[60] This conclusion is supported by the evidence ofAdhmore who had described the
relationship as a partnershi and Ms Waterman asah independent professional

businessperson on an equal footing with us”.

[61] Ms Waterman had been supplied with an employmerteagent during her period of
employment at Irongate but despite not being notiged with an employment agreement at

WPL, she had not requested one from Mr Everiss.

[62] Although Ms Waterman disputed that she had acaess template document and
adapted this for issuing employment agreementsthiercemployees, it would have been
possible for her to have copied the employmenteagent she had issued to Ms Morley, or
indeed to have requested the template from Mr Eseand adapted it for her own personal

use.

[63] Ms Waterman and Mr Everiss, on the evidence asepted, until the latter part of
2010, enjoyed a good collegial relationship. Qn Hasis | consider that there was no reason
for Ms Waterman not to request an employment ageegnor indeed not to have drafted one

for herself, had she considered herself to hava haeemployee.

[64] | conclude that the reason for Ms Waterman notrwvequested an employment
agreement was because she considered her posiiibnWWPL to be other than that of

employment.

Control and Integration

[65] Ms Waterman stated that she had been under theotohtMr Everiss when working
at WPL. Mr Everiss had disputed this, stating tdla Waterman had full autonomy over
those aspects of the business for which she hamnasiscontrol, these being production and

operational management.



[66] Mr Ashmore gave evidence in support of that of Mefiss to the effect that Ms
Waterman controlled the production aspects of W aperational matters including

recruitment and accounting management.

[67] It was Ms Waterman who had been instrumental inddgarture of Mr Ashmore
from WPL and it was Ms Waterman who had issued eympént agreements and had signed

the employment agreement issued to Ms Morley omlibelh WPL.

[68] Mr Nuttall, who acknowledged that he had no formahlifications as a qualified

accountant, explained that he taught administragtancture to small businesses. Mr Nuttal
said his evidence had been based on an audit dindwecial business affairs of WPL. The
evidence of Mr Nuttall, whom | found to be a crddilwitness, was that it had been Ms
Waterman who had supervised the accounting managereesses of WPL, had full access

management to company bank accounts, and wasaaigmat WPL

[69] | find that the evidence indicates that Ms Waterroarrated autonomously within
those aspects of the business under her contriblthetlatter part of her involvement with
WPL.

[70] | also find that Ms Waterman was integrated fuliyoi the operation of WPL and
performed work which could be carried out by eithaeremployee or a shareholder, or by
someone falling within both of these capacities] am such, do not consider this issue to be

determinative of the relationship.

The Fundamental Test

[71] Ms Waterman said that her relationship with WPL et of an employee and as

such, she was paid a salary

[72] The IRD records submitted by Ms Waterman itemisimanthly payments from WPL
during the period from October 2007 until Septen®@t0 show fluctuating amounts from
$4,008.00 in February 2008 to $1,087.00 in March&Grom $1,911.00 in July 2009 to
$3,275.00 in September 2009, and from $3,616.00arch 2010 to $5,481.11 in April 2010.

[73] | find these fluctuating amounts to be supportifeth® nature of reimbursement
being more consistent with a pattern of sharehadldawings in accordance with clause 14.7

in the unsigned Shareholders Agreement than of @maplsalary payments.



[74] Having carefully considered the evidence of both Beriss and Ms Waterman, |
find it more credible that Ms Waterman had conteér her working hours and determined

when and if she would take annual leave.

Taxation Position

[75] Chief Judge Colgan observed 8ingh v Eric James & Associates LimiteHat:
“Taxation arrangements, both generally and in pafac are a relevant consideration. Ms
Waterman had had PAYE deducted from the paymengsrsheived. However these
payments fluctuated and | do not find the paymdrRAYE in these circumstances, and in
light of the evidence presented on the subject byNuttall, to be determinative of an

employee/employer relationship.

Statement of the parties

[76] Mr Everiss in an email dated 10 November 2010samd to Ms Waterman stated:

.... You are not a director nor a shareholder and gioted recklessly.

Due to your actions and the current breakdown itiristhe best
interests for the company that you are immediatietynissed as an
employee of Webpartners.

[77] Mr Everiss further referred in an emailed lettetedall November 2010 to Fry,
Wilson Todd & Co, the firm of Barrister and Solmit engaged by Ms Waterman, to Ms
Waterman being employed by WPL.

[78]  Pursuant to s6(3)(b) of the Act, it is not foe tAuthority to treat any statement by
the parties describing their relationship as deitegitive

[79] | note that these expressions were used followleghreakdown of the relationship
between the parties and at a time when Mr Evexkpkamed that he had been under pressure

and was stressed.

[80] I find it relevant when considering Mr Everiss’seusf these terms, which imply an
employment relationship between WPL and with Ms &Watn, to consider these in light of
the terms used with reference to the three optmmtined in Mr Everiss’'s email to Ms
Waterman on 9 October 2010.

[2010] NZEMPC 1



[81] The first two of these options outline a positiortirely consistent with the position
pertaining to a breakdown in the relationship betwavo business partners and shareholders

rather than the relationship between an employéreamployee.

[82] Further the approach adopted by Fry, Wilson TodG@&upon instruction from Ms

Waterman as outlined in the letter dated 11 Novergb&0 which states:

Notwithstanding the details disclosed on the CorgsarOffice
website, Abbey tells us that she has an arrangemigimtyou in terms
of which you are both in fact equal owners of tompany shares and
that the company, when originally set up by you d@se so on the
basis of the company shares...

[83] In conclusion, having considered all the circumsganl find that there is sufficient

evidence to indicate that Ms Waterman was in bssio® her own account.

[84] | determine that Ms Waterman was not an employegngluthe period of her

providing services to WPL.

Was MsWaterman awar e of the legal time framefor raising a personal grievance?

[85] For the sake of completeness only | shall exantirerhatter as if Ms Waterman had
been an employee and proceed to address the iEsuether Ms Waterman was aware of

the legal time frame for raising a personal gri@ean

The Legislation

[86] Section 114 Employment Relations Act 2000 provides:

(1) Every employee who wishes to raise a persamayance must, subject to
subsections (3) and (4), raise the grievance withdn her employer within
the period of 90 days beginning with the date oficlwkhe action alleged to
amount to a personal grievance occurred or cameth® notice of the
employee, whichever is the later, unless the empl@pnsents to the

personal grievance being raised after the expiratwd that period.

(2) For the purposes of subsection (1), a grieeaing raised with an
employer as soon as the employee has made, oakas teasonable steps to

make, the employer or a representative of the eyeplaware that the



employee alleges a personal grievance that the @raplwants the employer

to address.

(3) Where the employer does not consent to theopargyrievance being
raised after the expiration of the 90-day peridek £mployee may apply to
the Authority for leave to raise the personal gaeee after the expiration of

that period.

(4) On an application under subsection (3), thehauty, after giving the
employer an opportunity to be heard, may grant éeagcordingly, subject to
such conditions (if any) as it thinks fit, if thatAority —

a. Is satisfied that the delay in raising the persogdkvance
was occasioned by exceptional circumstances (whiely include

any 1 or more of the circumstances set out in sectiL5); and

b. Considers it just to do so

[87] Ms Waterman claims that she did not become awatkeeopersonal grievance matter
claims until so advised by the District Court ire temail dated 3 March 2011, and that she

had not been aware of the 90 day limitation peubotl she attended mediation.

[88] Ms Waterman had not been issued with an employmagretement during her time at
WPL. Ms Waterman had however been in receipt oéraployment agreement at Irongate,
and this was the template document Mr Everiss Badl been utilised as the basis for the

employment agreements at WPL.

[89] The IEA issued to Ms Morley is a comprehensive doent. Clause 20 of the IEA
states that‘Any personal grievance ..... shall be dealt with atliog to the procedures set
out in the Employment Relations Act 200@nd further informs the employee thdte/she is

entitted to contact the Department of Labour infation or mediation services for

assistance.”,

[90] The Second Schedule of the IEA at page 14 contagwmprehensive explanation of
the steps to be taken in raising a personal grevanmith an employer, including the

requirement that a personal grievance should kedawithin 90 days.



[91] At the Investigation Meeting Ms Waterman stated gt had read the IEA and in
particular said that she had read page 14. MsN\Matesaid that she had sat down and talked

to the employees about the employment agreements.

[92] In the email dated 27 August 2010 which Ms Waterinad written to an employee
whom she was inviting to a meeting which could gmssciplinary action being taken, Ms

Waterman had advised the employee of her righaite la support person present.

[93] Despite not having been issued with an employmgnteament, | consider that in

addition to the fact that she had been issued antemployment agreement at Irongate, Ms
Waterman was aware of the content of Ms Morley’A,|IBnd would have been aware having
read page 14, the Second Schedule, of the requitemering a personal grievance within 90
days. Moreover | find that the advice concernihg support person referred to in the
preceding paragraph indicates that Ms Waterman kmasvledge of the procedures to be

followed in matters of a disciplinary nature.

[94] | find that Ms Waterman had every opportunity toaveare of the legal time frame
for raising a personal grievance having read pageflMs Morley’s IEA and having been
prepared to have answered questions which could begn raised by Ms Morley concerning

the IEA.

[95] | further find it significant in respect of considéon of this matter that immediately
following her departure from WPL on 10 November @dds Waterman sought and obtained
legal advice. On 11 November 2010 Fry, Wilson T@&ldo had written to Mr Everiss
requesting clarification of Ms Waterman'’s positiaa regards her entitlement to shares in
WPL.

[96] By email response dated 18 November 2010 Mr Evlasswritten:

There was never an agreement that the company wmldhaerd
between Abbey and me on a 50/50 basis. There oasvier an
informal offer from Web Partners Limited that Abbespuld be
entitled to a 30% share of the company so long res remained
employed by the company. As her employment haderavinated,
any value of the shareholding that Abbey was affereuld be based
on 30% of the company’s value as at the date dfiteation.

[97]  Fry, Wilson Todd & Co had forwarded this emailMis Waterman requesting that

she telephone to discuss it on 24 November 2010.



[98] | consider that by virtue of Mr Everiss having meéel to Ms Waterman being an
employee in this email and with the opportunitydiecuss the email with the legal practice
she had engaged, Ms Waterman had full opportunityriderstand the law and the time

periods for filing a personal grievance claim.

[99] | determine that there are no grounds for graritiage to raise a personal grievance

pursuant to section 114(4) of the Act.

[100] In these circumstances | am unable to assist MeiMan further.

Costs

[101] Costs are reserved. The parties are encouragegté¢e costs between themselves. If
they are not able to do so, the Respondent mayeladgl serve a memorandum as to costs
within 28 days of the date of this determinatiofhe Applicant will have 14 days from the
date of service to lodge a reply memorandum. Nuaiegtion for costs will be considered

outside this time frame without prior leave.

Eleanor Robinson
Member of the Employment Relations Authority



