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DETERMINATION OF THE AUTHORITY

[1] The applicant seeks a declaration that he wagraployee of the respondent in the period
from May 2002 to August 2003 and is entitled toiaddal wages and to holiday pay entitlements
accrued in that time. The respondent insists tthatapplicant was an independent contractor who
was paid in full and is not owed holiday pay or aalgitional pay.

[2] The respondent has ceased trading and appidiktremoved from the Companies Office
Register. The Registrar of Companies publiclyfremtithat application in May 200Néw Zealand
Gazette 5 May 2005, p1767). The Inland Revenue Departjriemas told by the respondent, has
lodged an objection to the removal because of sueiss to whether there is any outstanding tax
liability for payments made to the applicant.

[3] The applicant confirmed that he seeks a detitardbecause he needs to know if he was an
employee or an independent contractor in orderegmlve matters with IRD. Because of the
respondent’s understanding of the relationship betwthe parties, it made no deductions for PAYE
or withholding tax from its payments to the apphicaThe applicant considers he was an employee
and the respondent is liable to pay any PAYE owinthe IRD. The respondent considers that the
applicant was an independent contractor and liabpay his own tax.

[4] This Authority cannot resolve tax matters.cdin determine the real nature of the employment
relationship between the parties. Any tax lial@fitthat may follow from that determination are a
matter for the parties and IRD.

Employment relationship problem

[5] This problem was filed on 26 November 2004 watleply from the respondent filed on 19
December 2004 and mediation held on 1 February.2@08hange of representative resulted in the
applicant filing an amended statement on 7 July52@@h an amended reply filed on 26 August
2005. The parties were directed to attend funthediation but were unable to resolve the matter.



[6] During the investigation meeting | questiondet tapplicant, Mark Ward; the respondent’s
director Mike Kramer; his fellow director and brethAndrew Kramer; and Pat Kramer, the

respondent’s bookkeeper and Mike Kramer’s wife. Wiard and Mike Kramer had filed detailed

written briefs and provided a number of relevantuioents. The parties had the opportunity to
guestion witnesses and sum up their case at thefahd meeting.

[7] The applicant’'s amended statement of problechrhgsed a claim of unjustified dismissal. He
abandoned that claim at the investigation meetsi@ alaim developed by a representative no
longer representing him. Mr Ward accepted thaimas given notice because the respondent’s
business had failed to gain sufficient orders ferwind turbine machines; the directors had kept
him informed and the notice was no surprise; hiaragements with the respondent provided for no
redundancy payments; and Andrew Kramer had triichtbhim another job which he had looked
at but was not interested in pursuing. The responih turn did not need to pursue a “90 day issue”
in relation to the dismissal claim, raised for fivet time this year. Mr Ward was given notice
verbally on 24 July 2003, confirmed in writing of 3uly 2003 and his last day of work was 29
August 2003. His original personal grievance agpion, in relation to his employment status and
wage recovery, was raised by an earlier represeatah 8 October 2003. There is no issue as to
whether that application was within the statutoeyigd for raising a personal grievance.

[8] To determine this matter | must resolve théof@ing issues:
* What was the initial agreement between the pardied;
* What was the real nature of the relationship; and
* |If there was an employment relationship, whethex #pplicant has any additional
entitlements?

Termsof the original agreement

[9] The Kramers’ business involved developing andrkating wind turbine machines with a
view to winning orders for production of them. darly May 2002 a recruitment consultant who
knew about their business introduced Mr Ward tantheMr Ward had trained as an aviation
technician with South African Airways in the lat87Ds and early 1980s. He had recently arrived
in New Zealand and was looking for work.

[10] The applicant says he was offered and acceatgab at $21 an hour as the turbine blade
section supervisor for the respondent. He wasigedva letter confirming the job offer which he
used to complete a work permit and visa applicagiamted on 30 May 2005. He says he was then
asked by Mike Kramer to work for a lesser amour8tf until the company got orders for turbines
and could afford to pay more. He also says he tetalsthat once orders started coming in, he
would have his pay backdated at the higher ratkedoeginning of his work.

[11] | do not accept the applicant’s account of théquence of events. | consider the account of
the respondent’s witnesses is more likely and alscorore closely with the documents provided by
both parties.

[12] | find it more likely than not that Mr Ward ©ee to work for the respondent in the following
way. He met with Mike Kramer at his house on 8 N2@92. Mr Kramer offered work on the basis
of $11 an hour and agreed to help with Mr Ward'skyzermit application. Mr Kramer drafted one
letter setting out the terms, including the $11 rhouwate, which reflected the true agreement
between Mr Ward and the company. At the same timerafted a second letter intended to be
shown to the Immigration Service (“the second tetteThe second letter included a higher rate of
$21 an hour because Mr Kramer thought this madeapipdication for a position described as a
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supervisor more credible. In fact there were aff $0 supervise. The application was to be made
on the basis that the job was within the categdrgicraft fitters, a priority area because of a

shortage of local workers with those skills. Mrarer also had the job advertised in a local
newspaper on 24 May. A lack of responses to theridement was a factor which would support

the granting of the application.

[13] On 30 May 2002 Mr Ward took his work permitpdipation, the second letter and the
newspaper advertisement to the Immigration Servi€hat same day he was granted a two-year
work permit to work for the respondent.

[14] Mr Kramer told me the second letter as a “deVito help Mr Ward get the work permit. |1 am
satisfied that it was, in legal terms, a sham, thdioth parties knew it did not represent the true
state of affairs between them. The real agreemvantthe $11 an hour letter. This is confirmed by
a copy of that letter provided by Mr Kramer. Mr Wéhad signed and annotated the lettér: “
accept this offer as per date 12/05/2002r Ward told me the annotation and signatureenas
and made on that date, the day he collected bt#rdefrom Mr Kramer’'s house. There was no
such annotation on the second letter.

[15] That Mr Ward was a willing participant in thggocess was apparent from another aspect of
the evidence. He told me initially that he coulat work until he had a permit and only started
work on 30 May. It later emerged that he begankvatrthe respondent’s premises from 14 May
and was paid for it. The first payment made to,haccording to the company records, on 7 June
2002, supposedly covered only the period 30 Ma§ thune. However Mrs Kramer volunteered
that she had thought it better to “fiddle” the figs to fit the pay for work done in the earlier
fortnight into the later pay period stated in compaecords so that it was not apparent that Mr
Ward had begun working for the respondent befasemairk permit was granted.

[16] Mr Ward’'s acceptance of this arrangement fribv@ beginning is also supported by the fact
that at no time during his time working for thepesdent did he complain or ask to have the pay
rate increased. During the investigation meetiagdid me that he understoothdt we had not
made sufficient sales to increase and backdatdlike and Andrew kept me up to date on a daily
basis with news of ordefs.

[17] | find that Mr Ward agreed to work at the higurate of $11 an hour with any prospect of pay
increases dependent on the business winning di@lats machines.

Real nature of the employment relationship

[18] Where there is an issue as to whether a passan employee or an independent contractor,
the Employment Relations Act 2000 (“the Act”) reqs the Authority to determine the real nature
of the relationship. All relevant matters are eéodonsidered, including indications of the intensio

of the parties. Any statement of the parties desay the nature of their relationship — including
the ‘labels’ they use — does not decide the matiemay be a “significant pointerCardy Business
Ltd v Bizaou unreported, EC Auckland AC 16/05, 24 March 20G9%4].

[19] The tests developed by the courts — of “cditfintegration” and “economic reality” — assist
in the analysis.

[20] As described by the Court in tiardy Business Ltdase:

No status case is ever completely clean-cut. Sslements of the parties’ arrangements will
favour one status, and others the alternative. Ewercise is to weigh these factors to
determine where the preponderance of them lies thdefore, the nature of the relationship.
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Some factors are neutral: that is, they do not temahdicate either the existence of a contract
of service or other arrangement, here a contraat $ervices. Such factors will include

arrangements entered into and performed that caruhdertaken either by an employee or
independent contractor.

* Termsof agreement

[21] The starting point of the analysis is any teragreed between the parties. In this case, those
terms are found the letter setting out “an offeewfployment” and signed as being accepted by the
applicant on 12 May 2005.

[22] It has strong indicators of being an employtregreement. Mr Kramer says this was because
it was drafted at the same time as the second letended to convince the Immigration Service
that Mr Ward had a suitable job.

[23] The letter is headed “offer of employmentt shys “the position is a permanent one” with a
two-week notice period. It says the pay rate meltiding holiday pay” and that “holiday pay is as
specified in the employment act [sic]’. It statkh&e company is “unable to offer redundancy
payment at this stage”. It refers to a grievan@eEg@dure and sets out “grounds for dismissal”. It
states the location and hours of work, includinggalis and standard weekly hours.

[24] | do not accept Mr Kramer’s suggestion tha #pparent employee-nature of these provisions
was intended as a framework if the respondent Wéesta offer the applicant employment in the
future but were meanwhile intended to be on anpeddent contractor basis only.

* Economic reality

[25] The agreement states that the applicant waletgaid fortnightly “on submission of an
invoice”.

[26] Mr Ward says the term “contractor” was not disg any stage in his discussions with the
Kramers but accepts arrangements were made fdrolis to be recorded on invoices and that the
Kramers told him that they themselves were paidtlan basis of submitting invoices. Mike
Kramer, Pat Kramer, their son Richard Kramer, andr&w Kramer all worked for the respondent
on the basis of submitting invoices. The lack afess for machines meant only some of Andrew
and Mike Kramer’s invoices were in fact paid.

[27] Mike Kramer and Andrew Kramer appeared, frdmit evidence, to believe submitting an
invoice automatically made a person an independentractor. That may appear to be the case
from their personal experience but the submissibninwoices is only one of many factors
considered at law in determining who is an employedhe widespread misuse of such
arrangements, in some cases to avoid statutorgasldns under employment laws or to gain
advantages under tax laws, does not legitimate therdetermine the proper outcome in this
particular case.

[28] | am not convinced the arrangements made ydraWard based on invoices are sufficient to
support the view that he was therefore in busioedsis own account. The invoices were generated
by the company. Mrs Kramer arranged this. Shetdat the other three Kramers and it was easier
for her to do it for Mr Ward than for himself. Thesoices simply recorded his hours and pay rate.
He saw the invoices only after the amounts theyrdsx had been directly credited to his
nominated bank account. In reality they were pgngs
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[29] There were no clear arrangements made regafkYE or withholding tax that might have
clarified the nature of the relationship earlidfr Ward accepts that the Kramers had reminded him
to put aside money for tax but says he did not tstded the reason for that. In January 2003 he
sought advice from an accountant who advised hahhb was an employee and that his employer
was responsible for deducting PAYE tax from higrfyhtly pay. Although the copies of invoices
provided to him made no reference to tax, he puaeeen the belief that he was receiving nett
wages and that the respondent would make any reggdsx payments to IRD.

[30] Mr Ward took no financial risk and had no fnweal investment in the work undertaken. He
had no opportunity to profit from sound managememerforming his tasks.

[31] In the latter part of 2002 Mr Ward took a nigbb at a supermarket to boost his income. | do
not accept the respondent’'s suggestion that takirgecond job is necessarily indicative of a
contractor status. Many employees have more thanab. Mr Ward was still required, and did,
work for the respondent during its standard holfrsvas not a situation where he determined which
hours and at what times he worked at the respeutmiplaces, which would have been more
indicative of a contractor relationship.

[32] Mr Ward also arranged to take four weeks leduang December 2002 and January 2003
while his children were visiting from South Afric&he respondent suggests this is an indicator that
Mr Ward was free to come and go and decide whevot& and not to work. At best | consider this
to be a neutral factor is this case and not outweggother factors more strongly indicating he was
an employee.

* Integration

[33] Mr Ward’'s work was clearly integrated into thespondent’s business. He worked at its
leased factory or workshop premises each working eacept when on leave. Any tools and all

the materials required were supplied by the respondHe was paid an hourly rate rather than by
results or a set price.

e« Control

[34] Mr Ward's work mostly involved working on pramtion of models and moulds for the
fibreglass blades of the prototype wind turbine Iniaes. He also assisted when required on
shifting and holding metal parts. Mike Kramer tditr Ward that he would not be “clock
watching” but Mr Ward was generally expected to kvaistandard day.

[35] Mike Kramer was working on design elementshaf machines and was often absent from the
workshop premises. When he was there he wouldsadvr Ward on weights and resins for the
blades and how to prepare the moulds but considehedVard’'s work was otherwise largely
unsupervised. Andrew Kramer was at the workshapyeworking day and said he was Mr Ward’s
supervisor andl“would direct Mark on what | wanted him to"do

Deter mination
[36] I find that, after making the broad inquirygrered under s6 of the Act and the legal tests, the
real nature of the relationship between the appliead the respondent for the period from 14 May

2002 to 29 August 2003 was that of employee andeayap

[37] In light of my earlier finding on the terms employment agreed between the parties, | find
that the applicant is not entitled to any additiowmages. He accepted during the investigation
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meeting that he was paid for all hours worked atrifte of $11 an hour. | do not find he was
entitled to be paid for those hours at the rat®2df an hour.

[38] The applicant is entitled to payments for asneave and public holiday entitlements under
the Holidays Act 1981 in force at the time of hrmpoyment. While his terms of employment
purported to include holiday pay in his hourly ratgay that is of no effect under the provisiofs o
s33 of that Act prohibiting contracting out of thiatutory entitlements.

[39] The applicant took unpaid leave during Decent@)2 and early January 2003. He had no
other paid leave during the period from 14 May 2@929 August 2003.

[40] The applicant’s entitlement to pay for annhalidays earned but not taken in this period can
be calculated from the agreed summary of paymeatieno him in that time. He was paid a total
of $27,192. Six per cent of that total is $1631.92e applicant is entitled to that amount, |des t
applicable rate of income tax.

[41] Mr Ward was not paid for any public holidaysthe time he worked for the respondent. By
my reckoning 12 public holidays fell in that peri(®D02: Queen’s Birthday (3 June); Labour Day
(28 October); Christmas Day; Boxing Day; 2003: Né&fear's Day; 2 January; Auckland
Anniversary Day (29 January); Waitangi Day; Gooutl&y (18 April); Easter Monday (21 April);
Anzac Day; and Queen’s Birthday (2 June)). Thdiegqpt is entitled to a day’s pay ($88) for each
of those 12 days, less the applicable rate of irctax.

Declaration

[42] To resolve this employment relationship problel declare that the applicant was an
employee of the respondent for the period from Iy K002 to 29 August 2005. The applicant is
entitled to payment to him by the respondent of:

» the sum of $1631.52, less tax, for holiday pay;
» the sum of $1056.00, less tax, for public holiday.p

[43] The respondent is ordered to pay those amdaritee applicant.

[44] According to the Companies Offices recordseastble by way of the internet at the date of

this determination, the respondent is still a regesd company, and as such a legal entity
(Companies Act 1993 s15). Mike Kramer’s evidenaes that the company has no assets and its
bank account is closed.

[45] The extent to which the applicant is able tdoece payment of the amounts to which he is
entitled is a matter for him to consider. The mataf the employment relationship, however, is
now determined and this may assist the partiesgolve any outstanding issues with IRD.

Costs

[46] The applicant's amended statement of problemgbkt costs. An advocate prepared that
amended statement but Mr Ward abandoned its addit@aims at the meeting and reverted to his
original claim that he had prepared and filed invélober 2004. He represented himself in the
investigation meeting.

[47] In these circumstances no award of costs appearranted and | make none. If the applicant
does consider there are grounds for an award ¢$,dos may apply to the Authority within 28 days
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of this determination being issued. No later aggion will be considered. In the event that the
applicant does seek costs, the respondent wilktaged with an opportunity to make submissions
before any decision is made.

Robin Arthur
Member of Employment Relations Authority



