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DETERMINATION OF THE AUTHORITY

Introduction

[1] The applicant, Fiona Wallace, seeks the paymenwwafes earned, but
withheld, since she allegedly entered into an egmpént relationship with the
respondent, G P and S L Glaister Ltd, on or abdybxiember 2010.

[2] The claim was originally brought against Ms Songri$ (previously known
as Mrs Sonia Glaister) personally but it was obsidkom the papers filed in the
Authority that Ms Harris was not, and could not éideen, Ms Wallace’s employer.
The citation of the respondent was changed withctimsent of those involved but at
both an administrative teleconference to plan thedact of the investigation meeting
and again at the commencement of the meeting thiepaiscussed the fact another

possibility existed; namely that Mr Peter Glaisters Ms Wallace’s employer.



Background

[3] G P and S L Glaister Limited is a farming operat®tuated in the Otago
localities of Paretai and Kakapuaka. It had itgjins in a partnership between
Mr Glaister and Ms Harris and was formed in ApfI0R. While the partnership still
owns some of the property, all trading is now pemied under the company name and

it purchases any new property.

[4] The company is jointly owned and directed on a 60#&sis by Mr Glaister
and Ms Harris and that is behind the respondeatk bf representation. Mr Glaister,
as a director and shareholder of the respondente malear that he would not permit

Mr Poulson to represent the company or its interest

[5] In 2007 Mr Glaister and Ms Harris separated but aiemengaged in a
protracted and antagonistic matrimonial propertgpdte. Since the separation
Mr Glaister has formed a relationship with the agpit, Ms Fiona Wallace, and they
initially lived in a Milton residence owned persdigdy Mr Glaister and Ms Harris.

[6] Due to dissatisfaction with the way the farms wbeing managed by the
resident contract milkers, Mr Glaister subsequeddygided to relocate to one of the
farms and manage them himself. Ms Wallace chosetompany him and the two

moved on Labour Weekend 2010.
[7] Ms Wallace says

Prior to moving into the Koau property in Octobd¥1® | had already
done a significant amount of unpaid gardening watkthe Milton
residence and | was not willing to do more unpagddgning at Koau
which was not at that time my primary place ofdesice.

| am not Peter’s wife, | have no legal or equitabiiterest in the farm
property. The gardening and farm work | was unal@rtg was for the
sole benefit of the company shareholders (PeterSorda) not myself.

[8] The evidence shows that Ms Wallace’s contributioaswnot limited to

gardening and she performed a range of tasks.g&wseon to say

When | moved to Koau with Peter it was a very limg with Peter
fighting to get the farm and animal health levefsta standard, deal
with a disgruntled contract milker, organise em@ey and deal with
the situations which arose after the contract milkend other
employees left. On top of that Peter was havirayesh care of his
children (then aged 7 & 9) on a week about basis.
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With Peter being so busy it made sense for melmHim wherever |
could. As a result of helping Peter | naturallysaldid work for the
company, and Peter and | agreed very early on tway work |
undertook for the company would be paid at $15hmerr.

[9] Ms Wallace does however go on to advise:

When Peter and | reached the verbal agreementltiaaduld be paid

for any work which directly benefited the compawg, also agreed
that | would not receive such payment until aftete’'s relationship

property settlement was concluded. The reasornhisrwas because
Peter did not believe that Sonia would accept thgngent to me as
being legitimate, and because he was expecting ré¢tetionship

property division to be settled within a few wel&svas willing to pay
my wages (for just those few weeks) out of hisesbhthe relationship
property after division and not to claim it my wagas a cost to the
company to be divided equally (it was anticipatedt tafter division

Peter would retain ownership of the company).

[10] Ms Wallace says that the above conversation oatume or about
1 November 2010.

[11] Unfortunately the envisaged settlement did not pand the matrimonial

property dispute dragged on.

[12] Mr Glaister's evidence essentially supports that M& Wallace, while
Ms Harris takes issue with the arrangement. Shtesthat there was no discussion
about Ms Wallace’s employment contrary to previpuactice which would see her
involved in employment decisions and she believesiaber of the tasks for which
remuneration is being sought are those that wooldnally be undertaken free of

charge by a farmer’s partner.

[13] Mr Glaister disagrees that Ms Harris participatedtie engagement of staff

and says:

| did not have to seek Sonia’s consent to the campamploying

Fiona, | had always undertaken the employment &ff sin the farm

without requiring Sonia’s consent. If we were emplg a new

manager Sonia would sit in on the interview andehmput into the

final decision, but for minor staff (of which thenspany had employed
many over the years) | would employ them myseffowitreference to
Sonia.

[14] On 11 November 2010 Ms Harris and Mr Glaister migh warious advisors to
discuss a range of matters. This included a dssosasconcerning the farms ongoing
operation. Mr Glaister says was decided that | should terminate the contract

milker's contract and take over full managementhaf farm. Ms Harris essentially
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accepts that as correct, but contends she wasdfbrdied into agreeing. A memo

recording the meetings outcomes contains, amitistr ¢hings, advice that:

In relation to operational matters, the followinggr@ements were
reached:

@) Peter and Sonia will meet with Abac[ss farm consultancy
businesslover the next week to clarify and resolve theiero
going forward;

(b) Peter will have management responsibility for tlaenfing
operation for the balance of this season;

(©)

(d) If there are issues which the Directors are noteatd agree
upon in relation to management issues, Abacus il
engaged as an adviser to resolve those issues.

[15] The inability to reach a property relationship leetient was of increasing
concern to the farm’s bank and led to another mgetetween the two on
21 February 2011. The meeting resulted in whdescribed as a ‘report’ to the bank
prepared by Mr Glaister. It was dated 23 February forwarded with a covering
letter from the company’s solicitor on 25 Februand contains two passages which

have been emphasised by Ms Harris. They read:

... As agreed with Sonia and with the full supporngfpartner Fiona,
my full-time management on the farm has provided ...

And under the hearin@ther Staffwhich précis the attributes and skills of various

people helping on the farm is a passage which comese

Office Administrator and Human Resources Manager

Fiona Wallace (51). Fiona is my partner and an aidjpstaff member
and actively supports in my overall Managerial role

[16] Another outcome of the meeting of 21 February & ts Harris was now
required to co-sign all payments. This arrangenaeose as a result of Ms Harris’s

belief that Mr Glaister was using company fundsgdersonal purposes.

[17] Ms Wallace’s employment relationship was the subjexf written
confirmation in an agreement prepared late Marcd amgned by herself and
Mr Glaister in the presence of a third party wishes 30 March 2011. It purports to
have come into effect on 1 November 2010 and hstatad expiry date of 31 May
2012. It cites G P and S L Glaister Limited aseh®ployer.
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[18] Ms Wallace puts the delay down to the fact that stes becoming
increasingly upset as a result of the failure teohee the matrimonial property
dispute. She says she wanted some certainty #®@mployment relationship and

started grumbling. In her written brief Ms Wallasays:

By 30 March 2011, it was clear that Sonia was nmihg to pay my
wages and that there may be a dispute over thestefirour verbal
agreement, so Peter printed off the casual employagreement and
we both signed it.

[19] She goes on to say:

Shortly after signing that agreement, on or aroddh April |1 asked
Peter (acting on behalf of the company) if the ohmy employment
agreement could be amended to make it a salarisdipo rather than
a casual position paid by the hour. Peter agreed.

[20] Again Mr Glaister agrees. The written agreemenickvipurports to confirm
the new arrangement is said to have come intotefie¢he 1st of April but there is
debate about when it was prepared and signed. ptil 2011 was initially entered as
the date of signature but this was crossed outrepldced with 12 June. There is a
conflict in the evidence about which of the twoc@rect. Ms Wallace says, in her
written brief, that signature occurred shortly afé@reeing, on or around 10 April.
Mr Glaister says it occurred on 12 June witdmad become clear that Sonia was not

going to authorise further payment of Fiona’s wages

[21] In the interim, and on 8 April 2011, Mr GlaisterdaMs Harris agreed that
each would take drawings of $5,000 from the compartyey did though Mr Glaister
took only $4,500 and forwarded the remaining $50®t& Wallace as an advance on
wages. Mr Glaister now sayke payment was recorded as payment of wages to
Fiona and Sonia did authorise that paymeMs Harris simply says that she did not
take any notice of it at the time and was onlyriegéed in the total - $5,000 each.

How Mr Glaister spent his share was over to him.

[22] That, as it transpired, was the only payment Msl&¢alreceived and she now

seeks what she claims is the residue.
Deter mination

[23] The claim was initially brought against Ms Harris the grounds that it was

she, as a bitter ex-wife, who was refusing to askedge the employment agreement
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and, given the requirement she co-authorise allmgsys, was instrumental in
preventing payment properly owing. As said earlieough, the claim against
Ms Harris personally is no longer being pursued.

[24] By consent the identity of the respondent was cedrig the company, if only

because it was identified as the employer in thpleyment agreement(s). That said,
and as identified in opening, the possibility tihvéit Glaister was the employer was
canvassed in both a preparatory telephone discuasio at the commencement of the

investigation meetings.

[25] Notwithstanding Ms Harris’s misgivings about theaagement and the duties
performed, the evidence must lead me to a conclusimt Mr Glaister and

Ms Wallace entered into an arrangement under wshehwould be paid. The issue is
who would be responsible for making those paymen&P and S L Glaister Ltd or

Mr Glaister personally.

[26] Itis my conclusion that Mr Glaister was the emglioyl reach that conclusion
for the following reasons.

[27] First, and perhaps most importantly, there is thielesmce of Ms Wallace.
When giving oral evidence and specifically askea e employer was, she initially
answered that she did not know and had not red&lbught about it. During
subsequent questioning she never once identifiecctimpany as her employer but
instead gave answers such asst agreed Peter would pay me — how he was going to

pay me was up to Peter

[28] The issue was pursued at some length with both lfrssé Mr Polson asking
various questions about who she thought she wderpeng work for and why.
Again the company was never once identified asthployer or beneficiary. Again
the consistent answer was that the arrangement twakelp and assist Peter
(Mr Glaister).

[29] There was also the evidence that the initial aamnt was one under which
Mr Glaister would pay and payment would wait uilitd was in sole control and be
made from the assets that accrued to him (9 ahgwaosted by various oral answers).
There is no suggestion that Ms Harris or any entitywhich she had ownership or
(partial) control would be responsible. Add tosthstrong evidence that from

Ms Wallace’s perspective the arrangement changethore correctly, had reason to
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change. Whilst consistently answering that hesragement was with, or to benefit,
Mr Glaister (27 and 28 above) she also said on rii@re one occasion that she came
to the conclusion that the failure to settle theparty dispute meant it was unfair that
Mr Glaister continue to be responsible for the mnimgn wage bill as her
(Ms Wallace’s) efforts had contributed to an inse& the companies value in which
Ms Harris would share. An example of this was bbservation thaSonia must
understand that the work | do is for her benefishe should share the cost.

[30] In other words the arrangement changed to one umdieh Ms Harris takes
some responsibility. Therefore it must initiallaye been different and the only
possibility, given the evidence, is that the eafiFrangement had responsibility with
Mr Glaister.

[31] Indeed, the only person who consistently said imapany was the employer

was Mr Glaister. During the investigation meethng developed an unfortunate and
inappropriate habit of interjecting when others aveyiving evidence or counsel

(particularly Mr Polson) speaking. It would be dhdo consider these comments,
which were frequently punctuated with obscenitiegl appeared reactionary as
opposed to considered, as evidence but some wkghtening. It became apparent
that Mr Glaister is of the view that both partngpsand company property should, in
its entirety, be his. If that goal should provebtainable Mr Glaister appears to want
the satisfaction of knowing that he has done alisipower to reduce the proportion
that Ms Harris might receive. One measure that assyst the attainment of that goal
is the diversion of funds from the company to hesspnal household and that goal
could, quite clearly, be assisted by paying a menobehat household such as the

applicant.

[32] There were also some glaring contradictions ineviglence with the most
obvious example being his assertion to me thatbered into an agreement that the
company would pay and employ Ms Wallace which istaal odds with his
representation to the bank that Ms Wallace wasidrgrad actively supporting him on
the farm as his partner. The impression that Mxisgér would do and say anything

that advanced his self interest was overbearing wds not a credible witness.

[33] There is also the matter of authority to employhe Bvidence is that the first
agreement was entered into on or about 1 NoveniEy and the second on or about

10 April 2011. The period during which Mr Glaistead sole operational control was
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11 November 2010 to 21 February 2011. Here | diggess and comment on what
is probably the sole evidential conflict between WN&aris and Mr Glaister and that is
the extent to which Ms Harris participated in steff decisions. | have already
expressed negative views about Mr Glaister’s cikiyib | do not have the same
qualms about Ms Harris. In other words | acceptHasris’s assertion that she was
an integral part of the normal recruitment proce¥ghen these arrangements were
entered into Mr Glaister did not have authorityatti alone and Ms Wallace would
appear to have known that given her evidence aldlsutiarris’s likely reaction and
the decision that payment would be withheld unploint in time at which it could be

addressed by Mr Glaister alone.

[34] Lastly I must comment on the fact the company enidied in the written

agreements as the employer. This | discount gihenevidence about the initial
arrangement and the fact Mr Glaister would be resjde for payment; the fact the
agreements were prepared by Mr Glaister (whoserapppromotion of self interest |
have already commented on) and the delay (whiafdt say, was not convincingly
explained) combined with the evidence that Ms Walls views about who should be

responsible for payment appears to have alterdeeimterim.

[35] For these reasons | conclude Mr Glaister was Mdabfkells employer and the
claim against G P and S L Glaister Ltd therefoiks fa

Costs

[36] | reserve the issue of costs. Notwithstanding Naisker’'s assertions that the
company be unrepresented, | note that Ms Harris fma®d to participate in this
matter given the initial citation identifying hes ¢ghe respondent. She is also entitled
to defend her interests including those of an entitwhich she is a Director and
Shareholder. She has been successful and giverothel principle that costs follow
the event she is entitled to seek costs. If cb®ds do so, she is required to lodge
and serve an application within 28 days of thissdatnation. Ms Wallace is to file

any response within 14 days of the application.

M B Loftus
Member of the Employment Relations Authority



