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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant, Waikato District Council (WDC) seekdetermination that, an instruction given to
Dion Gough (Wainui Reserve Farm Manager) to relbé dogs away from the Council owned
Reserve and farm, is a lawful instruction.

The respondent submits the instruction is not duband reasonable order as it is:

* Not within the scope of Dion’s obligations undes employment agreement (IEA) and;
* Even if it is within the scope of Dion’s obligati®mnder his IEA it is unreasonable in that
less drastic steps are available to the WDC toessdts concerns.

Background
The parties have submitted an agreed statemeattsf fparaphrased below).

Mr Gough was employed by WDC as the Manager oiMamui Reserve in Raglan in
October 2001. He was employed under a written ligAesl by him on 11 October 2001. The
job description pertaining to the position is dagédugust 2001.

Mr Gough is required pursuant to Clause 8.1 of ltBa to live in the house (sited at the
Reserve) at 316 Wainui Rd, Raglan. Mr Gough litaeset with his partner and two children.
There is no written tenancy agreement.

There is nothing in the IEA preventing Mr Goughmirkeeping dogs at his premises and in
the past he has bred rottweiler dogs on the presras&816 Wainui Rd, with the knowledge
and, therefore, the implied consent of his then &ggn Gary Allis.
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After an incident involving one of Mr Gough'’s damysthe premises of 316 Wainui Rd, Gary
Allis approved signs being erected around the psesiivarning that guard dogs were on the
premises. The height of the fences around the p&zmof the house section was increased
and locks installed on the gates.

The property at 316 Wainui Rd consists of the hamskoutbuildings which are bound by a
fence. An adjacent paddock also bound by a fenceics dog kennels (which were present
before the respondent moved to the property).hi;xdetermination this area is referred to as
“the compound”).

The respondent currently keeps three dogs. Oaaltgy neo mastiff named Viking. There is a
bitch neo mastiff named Monster. The third dogtistaweiler bitch named Smash.

On 13 February 2006 WDC received a complaint relatio the dog Viking which had
pushed through the fence around the compound.

Mr Gough has requested that contractors visiting Reserve notify him of their presence and
produce a health and safety plan.

The incident was investigated by WDC Animal Corfahager, Noel Barber. He completed
a report on the incident.

On 17 March 2006, Gavin lon, Chief Executive WDGt&/to Mr Gough asking for a
meeting with him on 24 March. That meeting took@lan 27 March. There was another
meeting on 4 April.

On 5 April 2006, Richard Bax (Community Assets @rislanager WDC), Megan Payne (HR
Manager WDC) and Noel Barber visited the premigexl® Wainui Rd and inspected the
fencing.

On 7 April 2006 Gavin lon issued a direction to teepondent, Dion Gough as follows:

“We therefore require you to relocate the dogs adrayn the Council owned farm and
Reserve by Friday 21 April 2006”.

On 10 April 2006 Mr Gough advised WDC (Megan Payha) he would not be complying
with the instruction.

Mr Gough subsequently attended mediation with #peasentatives of WDC on 20 April and
5 May 2006.

The dogs presently remain at Mr Gough’s premiseilatWainui Rd.
The Evidence
Wainui Farm Reserve
Mr Gough'’s position description describes the WaReserve as follows:
The Wainui Reserve is located at Raglan. It is@prty of 300 acres that is open to the

public, provides access to Ngaranui surf beach iarahe of the most important Waikato
District Council reserves. It has been described dgwel” on the west coast. While part
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of the reserve is maintained for public use apprately 180 acres are operated as a dry
stock beef farm.

|EA and Job Description

The preamble to the IEA records the agreementeopéities that the IEA will be administered “
accordance with the true intent of its terms anovmsions and will give to each other the fullest co
operation to maintain harmonious industrial relatsy.

Clause 4 (Hours of Work) sets a range of ordinanyré that are wide in their scope being a
minimum of 40 hours worked between 7 am - 8pm, My Sunday inclusive, with the worker
warranting his willingness to work extended hoarsnieet the seasonal requirements of Council.
Mr Gough is required to work at weekends for stackl urgent work and on a rostered basis for
toilet cleaning and reserve maintenance.

As noted, Mr Gough is required to live on the Reseén a house provided by the Council (CI.8.1).
There is no written tenancy agreement. The valubefccommodation is set at $150 per week and
taxation on this value is deducted from the respatid remuneration. The Council also provides

Mr Gough with a vehicle, a fax and cell phone arakes a contribution to the cost of the home
telephone.

Non-taxable allowances are provided being dog tegisn for up to two dogs and a dog allowance
of $250 per annum (Cl 6.2 (a) & (b)).

Clause 19 of the IEA contains a provision relatmgpealth and safety. The parties’ attention is
drawn to the provisions of the Health and Safetignimployment Act 1992. (Cl. 19). In accordance
with the Act all employees shall report to the eoypl all personal work related injuries and
accidents within 24 hours of their occurrence.safety equipment must be used and all health and
safety policies and procedures must be adheredatibtanes.

Mr Gough'’s position description encompasses twodtews of work. Mr Gough is to carry out the
“farming operations efficiently, maintain productivand ensure the farm is well presentellr
Gough is also required taifidertake the reserve maintenance, operation ameémaevelopment to
enhance the enjoyment of the public while ensuthegenvironment is protected”

The evidence discloses that Mr Gough divides higkwetween these two key areas on a 50:50
basis.

The Reserve and farm are open to the public.

The position description describes a number ofrkeégtionships. In addition to the relationship
between Mr Gough and the Group Manager Communipeiss& Services and the Reserves
Overseer, Mr Gough’s position description descriledestions with the Wainui Reserve Committee
and Whaingaroa Harbour Care as being key integhafionships. Key external relationships
include relationships with ratepayers and the gubli

Wainui Reserve Management Committee
Management of the farm/reserve is given to the WdReserve Management Commgtehich is

established under Schedule 7, Cl. 31 of the L&malernment Act 2002. Included among the
Objectives of the Committegre objectives to:




4

* To implement the Wainui Reserve Management Plan.

* Encourage involvement of the community and spewtatest groups in the development
and use of the reserve.

* To monitor use of the reserve.

* To maintain the reserve at a standard generallgable to Council.

The Duties and Powers of the Commitieeludes the requirement tmanage, maintain and
develop the Wainui Reserve in accordance {tith Committee’spbjectives”’and, among other
things, the Committee is empowerdd tlo such other lawful acts that are incidentabto
conducive to the objectives of ttmmmittee”.

The Reserve Committee is made up of a Ward Coonailid 5-8 members being community
volunteers appointed by the Council for 3 yearsitetogether with a Tangata Whenua
representative. The Committee elects a chairpeasdrother executive officers from within its
ranks. As | understand the evidence the Commitasdurther divided into three subcommittees
which take responsibility for the farm, propertydahe environment. These subcommittees assume
responsibility for the day-to-day management anceiigpment of the Reserve and farm.

Whaingaroa Harbour Care Society Inc

The Whaingaroa Harbour Care Society Inc is an pm@ted society formed to improve the quality
of the water entering the harbour by replantingstalaand stream margins. The nursery is
responsible for growing native plants, planting iouthe catchments and regeneration on the
Wainui Reserve and in other areas. Over 100,00tigplzave been planted. The Society is
supported by Environment Waikato and receives grinatn the Waikato District Council and the
Regional Council. The Society has 5 full time statie Society’s nursery is situated on the Reserve
a short distance from, and visible from, the hcats&l6 Wainui Rd. The only access to the northern
end of the Reserve is up the road/driveway to thesé. It is used regularly by the public and the
nursery uses this access to carry out its work.

The Society also conducts tours of its nurseryehetational programmes including plantings. Up
to 700 children visit the nursery per annum ane fart in educational programmes and plantings.
Other groups visiting the Reserve because of gpacial interest in the Harbour Care project
include scientific groups, farmer groups and theliaeThe project has become a national model
for improving the quality of waterways and harbours

ThePublic

The public make extensive use of the Reserve. HseiRRe incorporates the main
swimming/surfing beaches in the area and attraetptiblic for these and other beach related
activities. The Reserve is also used by hang didsara ponters, kite flyers, model aeroplane
enthusiasts, walkers, tourists and sightde&gents are held on the Reserve. Evidence was give
that it is planned to encourage greater use oR#serve and plans are in place to build more
walkways including walkways which will pass closethe house property at 316 Wainui Rd.

The Dogs

Mr Gough has always owned big dogs and he hasa@amtthoes to breed these dogs. As |
understand the evidence, Mr Gough has traditiodallgured rottweilers. More recently he has

! There are stunning views of the harbour coasftime the Reserve.
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favoured neo mastiffs. At this time he has two mexstiffs — one is a two-year-old male, the other a
younger female. Mr Gough plans to mate these dogsei future. Mr Gough also has a female
rottweiler. The dogs are well cared for.

Both Mr Gough and his partner Ms Rowe assert tlys t@long to the family. The evidence shows
they are loved family pets and they are also valethe family for their guarding abilities.

The New Zealand Kennel Club describes these dofydlaws:

* Neo Mastiff The neo mastiff is an extra large dog weighimgti50 — 70 kg (bitches
somewhat less). It originated in Italy as a guariifary and fighting dog. It is no longer
bred as a fighting dog. It is gentle and kind tosth it knows but wary of strangers and will
ruthlessly guard its house and family. Its tempemainis described as devoted and loyal
guard of owner and property.

» Rottweiler The rottweiler is a large dog. It is describediagry territorial, imposing dog
breed and is ideal for protection. It is headstrand stubborn and requires a strong leader
and firm training.

The evidence also reveals (Minutes of the meetetg&en Council staff and Mr Gough on 27
March 2006) that the male neo is approximately 80kfy Gough has only had it for a short time
and when he took it on he knew it had behaviour@blems (aggressive to other dogs). Mr Gough
told Council staff at the meeting that the otheo thogs take a lead from the male neo. He advised
Council these dogs get more aggressive and teatifoom two years of age.

Incidents I nvolving the Dogs

There have been a number of incidents over thetlash years that have involved Dion Gough’s
dogs rushing endangering and attacking membetsegiublic, council staff, Committee members
and others in key relationships.

* Some two to three years ago Bill Kennedy, Chairofahe Reserve Committee, called at
the house at 316 Wainui Rd to speak to Mr GougReserve business — he wanted to tell
Dion the place was looking good. He was attacketlditen by a female rottweiler. A
younger rottweiler joined the fray. He rang Garyis\{the then Community Assets Group
Manager) to complain about the incident. Mr Aliesponded by asking Mr Kennedy why
he had gone there. Mr Kennedy replied that henfelshould be able to go to the house to
speak with Mr Gough. Mr Gough rang him the next dayas very angry that he (Mr
Kennedy) had gone to the house without telephofiisg Mr Kennedy did acknowledge in
his evidence that he had been told previously byadugh not to enter the house property
when he was not present. He said his complaintaty @llis was as far as the matter went.

Mr Kennedy described himself as an experienceddarHe has had his own dogs for years
both farm dogs and pets. He has owned rottweilégsgave evidence that anyone can come
to his house and “they won'’t be chewed”. This is the case at Mr Gough’s home. It does

not have the appearance of a normal home andnbtisa normal home - the dogs are

“guarding a compound”.

Mr Kennedy noted this was his personal opinion statled the Reserve Committee has not
taken a formal position on the matter of Mr Gougltdgs and their conduct/management.
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Alan Hall is a member of the Reserve Committee Wa® served on the subcommittees
including the farm subcommittee. He too is an eigpered farmer and an employer of farm
managers. He described visiting the house on farsmbss when Mr Gough was there. At
the time he had rottweilers and they were friemdhen Mr Gough was present. Mr Hall
described himself as having a blasé attitude taltigs given his observations of the dogs
when Mr Gough was present. One day — seeing Mr Bsuge at the house - he went to the
house to speak to him on Reserve business. Mr Goobter rottweiler, Ocean, did not
hear him at first but woke when he knocked on ther dit bailed him up in the back porch.
Dion rushed out of the house and was upset he’d gothe house. He said, “don’t come to
the house unless you call”. Mr Hall said that if 8ough had not been there he would have
had trouble getting back to his vehicle. He acagMe Gough may have told him

previously not to come to the house unless he heret

It was Mr Hall's evidence that after that he wascinmore cautious and it made liaising
with Mr Gough and undertaking casual farm inspextimore difficult. He could meet with
Mr Gough only by appointment. Mr Hall contraste tith his own experience of dealing
with his farm managers. He provides accommodaboiis managers and calls at the
manager’s house a couple of times per week to slisiarm business.

Mr Hall said he is now spokesperson for the housidgcommittee. He said the dogs are
always aggressive — they are more so now and ggehiThey jump and leap at the fences.
He said Mr Gough has them for guarding purposegtagylare an unnecessary risk on the
Reserve.

There is a Council Incident Report on file thatasK Force Green employee (Steven Llyod)
was bitten by the guard dog ‘Ocean’ when he wettd tre house property on 8 January
2003.

On 16 February 2004 a group of 25 school childisited the Reserve to take part in
planting activities in association with Harbour €arhe children were accompanied by
teachers and Harbour Care staff and were proceadiogs the Reserve (in the vicinity of
the house property) to the planting site. Mr Litelnky Manager of the Nursery, was driving
ahead with the plants and tools. A rottweiler juchfige fence and ran towards the children
in an aggressive attack mode. The adults ordeeedtitdren to sit in a group and put
themselves between the dog and the children. Tildreh were frightened and some were
screaming. Mr Litchwark took a fence post and ctidee dog back to the house. Mr
Litchwark described the incident as lasting 5-1@utes during which the dog was
attempting to round up the children.

Mr Litchwark laid a formal complaint with WDC abotiite incident and about other issues
relating to Mr Gough’s management of the resenedelscribed the relationship between
Harbour Care and Mr Gough as “unworkable”.

In his evidence Mr Litchwark described the dogsggressive and intimidating. He has
been asked by visitors if the house is a gang heatigrs. Visitors are frightened by the
presence of the dogs especially the children.

He said he is annoyed the Council has not dedt g complaints about the dogs and
noted that after the ‘school children incident’ tbeuncil’s response was to raise the height
of the house fence and put up “Beware of the Dagyiss He said the place has the
appearance of a fortress, which is the wrong mestagend the public. They might be pets
and they might be under the control of Dion Goudtfemwhe is there but they frighten
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people and on two occasions dogs have got outraehgered the public. He is also aware
of the other incidents where the dogs have baipednd bitten committee members and
WDC staff. His evidence was that the presenceefitigs interferes with work the Society
and Nursery does.

e On 17 February 2004 two Task Force Green workers werking inside the house
boundary on a fence. One of the workers was biiyea rottweiler. Mr Gough had left the
property and two rottweiler dogs were free on thapprty at that time. At the time the
Council investigated the matter. Mr Gough was idsueh infringement notices for keeping
unregistered dogs (3) and for failure to keep auwder control (1). Mr Gough. The
incident was also investigated as a disciplinarjtenand resulted in Mr Gough being
issued with a final written warning (12 months) $&rious misconduct. The warning was
stated in the following terms:

“Behaving in a way or engaging in a work practi¢et jeopardises the safety of
another employee or non employee while an emplofyd® Waikato District Council.

By leaving your dog off the chain and leaving theperty whilst Rick and Taitai were
working on the fence you jeopardised their safdticivresulted in an incident with
your dog assaulting Tai”.

At the same time Mr Gough was counselled thatafé¢hwere any further incidents the dogs
would have to go.

Mr Gough and one of his witnesses now challengéaittethat the incident occurred
referring to it as a malicious complaint. It is m@wever in dispute that Mr Gough did not
challenge the infringement notices or the employmerning at the time.

* On 13 February 2006 there was another incidentiwm@sulted in a formal complaint to
WDC dated 15 February. This incident involved adrgw of four who came to the Reserve
to film a documentary about the Whaingaroa Harli&ane nursery and its work. The film
director, Te Hira Henderson, gave evidence thabblk a great deal of care to select a place
to interview Mr Litchwark, Nursery Manager. The ggachosen was on the Resénte
gave panoramic views of the nursery, the Reselneeplantings and Raglan Harbour. The
sun was on the right side and the spot choseméointerview was out of the wind. When
they arrived at the film spot the dogs appear@adeatompound fence barking and jumping
at the fence. One dog (it was the male neo ma¥iking) pushed his way through the
fence and ran barking and snarling towards the dilew. One of the other dogs was trying
to jump the fence and got to the top of the fendefddl back on the house side. It then tried
to ram its way through the fence. The dogs weaggressive attack mode. Mr Henderson
called “cut” and the crew together with Mr Litchwanade for their vehicle as fast as they
possibly could. The camerawoman was scared andryvag to get to the safety of their
vehicle whilst carrying 60Ibs of camera gear aradie She was agitated and upset. When
they got to their vehicle they drove off and dié thterview elsewhere. As a result they did
not get a shot of the nursery itself.

Mr Henderson was subsequently interviewed by WDXignal Control Officer (Noel
Barbour). He said he told the officer that if helead a gun he would have shot the dog. It
was definitely coming at them in aggressive, attackle. He believes that if they had not
cut and run one of them would have gotten mauled.

2 The place chosen was in the proximity of the fasoge at 316 Wainui Rd.



Noel Barber investigated the complaint. He camiia¢oconclusion there had been a
“rushing incident” within the meaning of s.57Athbe Dog Control Act 1996. He gave
evidence that he could deal with this one dog utiteDog Control Act but he was
concerned there are other dogs on the propertkndes what has happened in the past and
has seen the reaction of the dogs when he hasabées property.

For this reason he referred his report to WDC mament because the land is owned by
Council, the public use the land and Dion Gough ¢®uncil employee.

Positions of the Parties
The Applicant

The applicant Council’s position is succinctly suarieed in paragraph 14 of the evidence of Gavin
lon, CEO of WDC.

“ The instruction from Council to re-house the dagsvithin the scope of the employment
relationship and is a reasonable instruction toegte Dion. The Reserve and farm including the
house, are owned by the Council and form part eibrkplace. Council has a right to manage its
business. The presence of the dogs affects the@gmght relationship. Dion has relationship
obligations to key stakeholders under his job desion. Those relationships, and the day to day
operation of the stake holder’s business and olyest is being detrimentally affected by him
having the dogs. Council’s legislative obligatiotisthe wider community is being affected by its
employee’s behaviour. The instruction is reasonaleleause of the history and number of
incidents that have occurred. Any one of the dogate a situation that has caused harm to people
or has the potential to cause harm and Council nreasure that anyone that comes onto the
Reserve, including into the house section, is safae the risk of harm from the dogs. It is
reasonable for Council to refuse to allow more dbadress to be created around the house on the
Reserve. Council is responsible for the creatiod mmplementation of the dog control bylaws and
so has to lead by example. Permitting the dog®mdicue to remain on the Reserve is counter to
the very policies the Council is promoting to thibie. This is not a usual farm situation; we are
dealing here with a public reserve use by thousarigieople a year and one where there are
groups of school children on the Reserve regulailving considered the options, there is no
other way to remove that risk except to have degsioused away from the Reserve”

Extensive legal submissions were provided to supgherCouncil’s position.

The Respondent

It is submitted by and on behalf of the respondeintGGough, that he always kept dogs at the
premises at 316 Wainui Rd. Prior to having the magtiffs he had rottweilers. He is changing to
neo mastiffs because they are quieter and moréedéta does, however, have one rottweiler.

Mr Gough has also bred dogs at the premises and pdebreed his neo mastiffs in the future.

It was pointed out that Mr Gough is permitted undisremployment agreement to keep dogs and
he receives the non — taxable allowances payabldofgs under ClI. 6 of the IEA.

It is argued, therefore, that Mr Gough has keptlaned his dogs with the knowledge and implied
consent of the employer and it is submitted thatr@d’'s conduct since 2001 (including its conduct
in permitting and assisting in the raising of tleéght of fences and erecting warning signs) is an
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affirmation of the respondent’s actions in keepimg dogs whether it be under his employment
agreement or in accordance with his tenancy.

It is submitted that Mr Gough is a tenant of thegeat 316 Wainui Rd and that he has all the rights
accorded to him under the Residential Tenancy A86lincluding right to quiet enjoyment of the
premises pursuant to s.38 of that Act. He is etitb revoke the implied licence to enter his
property and has done so by telling Committee mesndied Council staff not to enter his property
without calling first. In this regard, it was sulited, that Bill Kennedy, Alan Hall and Steven Lloyd
(refer incidents involving these people pp. 5-6yevine authors of their own misfortune in that they
came onto his property contrary to his instruditmthem. They were, it was submitted,
trespassers.

The evidence for the respondent was that the daggramarily family pets. They are good with
children and one of the neos is a mascot for tlidreim’s rugby team. They are also guard dogs and
on occasions Mr Gough has used the rottweiler Smashcattle dog. It is submitted that the house
at 316 Wainui Rd is isolated and the dogs are ribdesecurity.

It is submitted the dogs belong to Mr Gough andoaidner Ms Rowe.

Mr Gough disputes (in respect of the TV crew inatji¢hat it was a “rushing” incident within the
meaning of s. 57A of the Dog Control Act 1996. Wémits that photographs taken at the time
show the dog was 100 metres from the crew and mgrivack towards the compound fence. He
submits there was no real harm to the film crewaalgh he accepts the film crew were frightened
by what happened.

Since the incident Mr Gough says he has added ine$ w the fences around the compound. The
dog, Viking, had not previously experienced anteleshock. Since the incident he has had a
shock and will not now go near the fences. Mr Goalgb says he does not leave his dogs free in
the compound when he is not there. It was alsotpdiaut that after the “school children incident”
the house fences were raised and the dogs havesiege got out of the house surrounds.

Since the ‘TV crew incident’ Mr Gough has givenwamnber of undertakings to Council regarding
his dogs. They are:

* He has offered to re-home his male neo mastiffkingi.

* He has not allowed the dogs to be in the “compowmdéss they are shut up in their
kennels. This means they are only allowed loosthermouse property.

» He keeps his rottweiler Smash caged when he ipnesent on the property.

In his oral evidence Mr Gough did volunteer thainzes very aware of the ramifications of the

latest incident (the TV crew incident); that he wasy aware of the seriousness of the situation and
even that Council was within its rights to ask howelocate his dogs. On the other hand he
believes he is entitled to keep his dogs as lorthesare under control. He submits that the
solutions he has offered Council will mean thateh&ill never be another occasion when the dogs
will get off the house property. He did howevenyaicthat his previous offer to relocate the dog
Viking to his brother's home was no longer feasible

Mr Gough also gave evidence that if he is requicectlocate his dogs away from 316 Wainui Rd
he and the family will have to go too.

Extensive legal submissions were provided to sug@oiGough's position
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L egal Considerations

The Employment Relations Authority is an investigabody that has the role tksolving
employment relationship problems by establishimgf#itts and making a determination according
to the substantial merits of the case, without rdda technicalities(S.157).

Pursuant to s.161 (1) of the Act the Authority baslusive jurisdictiorito make determinations
about employment relationship problems generaliyt]uding among other problems:

» Disputes about the interpretation, applicatiomperation of an employment agreement
(s.161 (a)) and;

* Any other action (being an action that is not disewithin the jurisdiction of the Court)
arising from or related to the employment relatiops.(s.161 (1)(r).

The definition of aremployment relationshijmcludes the relationship between an employer and
an employee employed by the employst5 & 4 (2)).

An employment relationship probleisidefined as includinga‘personal grievance, a dispute and
any other problem relating to or arising out of amployment relationship(S. 5).

Also relevant to my findings in this matter are good faith provisions of the Act. Parties to an
employment relationship must deal with each otheyaod faith (s 4 (1) (a). The duty of good faith
is wider in scope that the implied mutual obligasaf trust and confidence and require the parties
to an employment relationship to be active and ttaasve in establishing and maintaining a
productive employment relationship. (ss 4 (1A) (X

Lastly | record what constitutes‘lawful and reasonable instruction”ln Wellington etc Clerical
etc Workers [IUOW v College Group L{d984] ACJ 315 the Court stated that an orderld/ibe
lawful and reasonable if it:

» Does not require the worker to perform any act i@gtto law; and
* Is within the scope of the worker’s contractualigétions; and
* Does not involve the performance of any impossiildangerous task.

Note: The Authority was referred to a number of othexcps of legislation which, it was argued,
are relevant to the consideration and determinatighis matter. They include the Residential
Tenancies Act 1986, the Dog Control Act 1996 amdHlealth and Safety in Employment Act 1992.

For brevity’s sake the relevant provisions of thAsts are not set out in full here. They will be
referred to where necessary to explain the rea®omsy determination.

Discussion & Findings

In arriving at a determination in this matter | asonsidered the evidence, the submissions of the
parties, relevant legislation and case law.
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Jurisdiction

| find the Authority has jurisdiction to hear anetermine the question put. It concerns an
employment relationship and an employment relatigmproblem being a dispute or problem
relating to or arising out of an employment relashbip.

For reasons that will become clear | find the peatlcalls for the resolution of bone fide
differences between the parties as to the inteapoet, application or operation of the relevant
employment agreement. The problem would any evamiecwithin the wide powers given to the
Authority which extend to resolving any problemet being within the jurisdiction of the Court —
related to or arising out of an employment relathap (s. 161 (1) (r)). The facts of this matter
reveal there is sufficient connection between ttoblem and the employment relationship to
resolve the matter pursuant to this subsection.

This is not to say the problem might not also baresksed pursuant to other legislation e.g. dog
control or tenancy legislation. However, as itl®aan employment relationship problem the
applicant is entitled to elect to lodge the probiarthe Authority and the Authority does not usurp
the powers of other institutions when it addressegroblem pursuant to its powers under the
Employment Relations Act 2000.

In closing on this point | note th&ky Network Television Ltd v Duncd®98] 3 ERNZ, 917 CA is
authority supporting the proposition that where¢hs a bone fide belief by a worker that an
instruction given is contrary to his/her contrattights that dispute should be referred to the
appropriate dispute resolution processes for résoluThis proposition underpins the Council’s
application to the Authority.

The Dogs

| find for the purposes of this problem and itsoteson that the dogs in question, Viking, Monster
and Smash, belong to Mr Gough. He is the registewater and he receives the dog
allowances described in Cl. 6 of the IEA in respedhe dogd

| find Mr Gough favours dogs of the breeds he kdepall the qualities they exhibit. They are

large and imposing dogs. By training, they are ligromder control with the family and know their
place in that environment. On the other hand tlieyalued for their guarding characteristics. Not
only have these characteristics not been discodragleey have been encouraged and the dogs are
maintained in circumstances (being free in the Bars/irons) where they are expected to guard the
house and family from any person approaching cererg the property.

The evidence as to whether or not the dogs areasém dogs was contradictory. | find that the
dogs have rarely if ever been used as farm dogsy @tre family pets and guard dogs.

| find there have been incidents both inside tlmigds of the property at 316 Wainui Rd and on
occasions on the Reserve itself (where the dogs éswaped from the house property) where WRC
Committee members, fellow council employees and bemof the public (including children)

have been intimidated, endangered and/or bittevib§ough’s dogs.

On the matter of the Taitai Ringia incident | dd aocept the evidence of Mr Gough and his
witness that this incident did not occur. The imcitiwas investigated, infringement notices were
issued under the Dog Control Act and Mr Gough weaserga final written warning and counselled

% By way of an aside, | note, that a proper consibnof the IEA would result in the dog allowands=ing paid for
working dogs only.
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that if there was another incident the dogs woualdehto go. Mr Gough did not challenge these
outcomes and | cannot now take seriously the cthenncident did not happen.

In respect of the TV crew incident | accept thedewce given by Te Hira Henderson, Fred
Litchwark (both of whom were present at the timeéhef incident) and that of Mr Barbour, an
experienced Animal Control Manager, that the inctdeccurred and that it warranted the call that it
was a “rushing” incident.

It was submitted by and for Mr Gough that incidantslving a particular dog reflect the position
that prevailed at the time of the incident in gigstaind that he has re-homed one difficult dog
(Krash) and is moving towards owning neo mastiéisduse they “are quieter and more docile”
than rottweilers. Under Mr Gough’s solutions pragab$o Council only the female neo, Monster,
would be left free in the environs of the house.

| don’t accept this submission. The evidence shitnasneos are larger than the rottweiler. They are
big powerful dogs. The evidence of witnesses fdh lparties was that these dogs are more difficult
to read in that they don’t necessary display aggpesefore an attack is launched. In this regard
they are arguably more dangerous than Mr Gougltaeder.

| note too, on this point, that Mr Gough encougati® guarding characteristics his dogs naturally
exhibit. That is not going to change regardlesstiwdrethe dog is called Smash, Krash, Monster or
Buffy. Any one of Mr Gough’s dogs that is unrestied presents a danger and that includes
Monster who has not yet fully developed. Thereaseason to believe — once she is fully
developed — that she will be any different in tewhber temperament and tendency to attack
should the circumstances arise.

Thelnstruction Given to Mr Gough

| find the instruction given to Mr Gough by the @il to relocate his dogs from the property at

316 Wainui Rd is a lawful and reasonable instrurctithe reason for this finding centres principally
on clarification of the rights and obligations bétparties under the IEA in respect to access to Mr
Gough by the Council (and others in key relatiopshboth on the Reserve and at the house at 316
Wainui Rd (having regard to his rights as a tenadrtig other reason lies in the obligations which
rest on both parties under the Health and SafeBmployment Act 1992 — the provisions of which
are specifically embedded in the IEA.

The reasons for this finding are addressed in rdetail below.

Employer Access to Mr Gough

Among the obligations imposed on Mr Gough purstiatihe IEA and the associated job
description | note the following:

* Mr Gough is the required to live on the Reservthahouse provided by the Council.

* Mr Gough is required, among other things, to catrythe farm operations and to undertake
the maintenance and operation of the reserve tareetthe enjoyment of the public.

* The ordinary hours during which Mr Gough can beeeted to undertake his duties are
wide (a minimum of 40 hours from 7am-8pm, Mondaptmday). Mr Gough can be called
to carry out urgent and rostered work on weekends.
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* The Job Description describes relationships wighRleserve Committee, Harbour Care,
ratepayers and the public as key relationshipsGblrgh is responsible to the Reserves
Overseer and the Wainui Reserve Committee farmibgcommittee. He is required to
liaise with the Wainui Reserve Committee and woithithat Committee to increase farm
production.

* Mr Gough has the specific obligation pursuant ®jbb description to liaise with public
users of the Reserve.

* Mr Gough is required to supervise labourers, cabtrerkers and Task Force Green
employees to a standard of no complaints.

* The preamble to the IEA records th#te parties will administer it in accordance witiet
true intent of its terms and provisions and willgto each other the fullest cooperation to
maintain harmonious relations”.

The parties also have a statutory duty under tloel gaith provisions of the Act to be active and
constructive in establishing and maintaining harmos relationships.

Against this | acknowledge that Mr Gough also hglsts as a tenant, including a right to quiet
enjoyment of his home. Mr Gough’s landlord (WDCakimot cause or permit any interference
with thereasonable peace, comfort or privacy of Mr Gough and hisifgras tenants. (S.38(2)
Residential Tenancies Act 1986). (Emphasis mine).

On weighing all this, I find that the rights of NBough as a tenant must be read in light of the
purpose for which the tenancy exists. It is a gertenancy. Mr Gough is required to live at the
house provided and carry out his duties in a maooesistent with the true intent of the terms and
provisions of the IEA. This calls for Mr Gough te blert to the wider purposes of the relationship
i.e. the operation and maintenance of the farmraserve as a business unit and a place of
recreation for the public. Mr Gough is the onlynegentative of the Council on the Reserve 24/7
and while | can accept that Mr Gough may havebeeh explicitly told he must be accessible at
home in an emergency situation, | find, as thg oapresentative of Council permanently located
at the Reserve, there is an implied obligationiomtio be accessible — both at home and on the
Reserve - in such circumstances.

Consistent with this interpretation of the IEAjid, that the Council managers and staff (and
others with delegated and implied authority inchgdReserve committee members and
management/staff of Harbour Care) have a righatibupon and meet with Mr Gough at

reasonable times for work related purposes atdiséproperty at 316 Wainui Rd or elsewhere on
the Reserve. | find, specifically, that right esonable access at reasonable times to Mr Gough at
the house property must be unimpeded accessaeefrivm the risk of intimidation or attack by

dogs or by revocation of an implied right of acckeswever given. Members of the public too

should have access to help, through Mr Gough dtdnse, in an emergency situation.

None of this amounts to amreasonablénterference with Mr Gough'’s rights as a tenardem

s.38 of the Residential Tenancies Act having ré¢@athe purpose of the tenancy, the scope of Mr
Gough’s duties, the key relationships and the viiolgrs of work provisions. In particular the
Council’s rights of free access to Mr Gough at oeable times, for work related purposes are not
inconsistent with the reasonable notice the Cous@kpected to give to Mr Gough as kisdlord

for purposes of inspecting the accommodation puntsiaeCl. 8.3 of the IEA.
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| am not saying here that Mr Gough is tied to tlesdve 24/7 or that he is to be accessible at the
whim of Council at any time of the day or night. 8{lamounts to access at reasonable times for
work related purposes depends on the circumstamzeaormally it would be appropriate to refer
the parties back to mediation to agree on protaaglarding accessibility particularly given that
Council has previously allowed the issue of acteddr Gough at the house to be defined by Mr
Gough’s interpretation of his rights and the faettthe Council has impliedly allowed the current
situation to develop i.e. the situation wherefsafl others in key relationships are unable to
access Mr Gough freely at home for fear of intinim@attack by the dogs

However, regardless of any protocols relating teasibility that might by developed between the
parties, the wide range of circumstances in whegsonable access to Mr Gough on the Reserve
and at his home can be expected means that foraailical purposes the dogs - given their nature
and training — will have to be relocated away friti® Reserve.

Lastly on this point. If the IEA between the pastie to be administered in accordance with its true
intent, the house occupied by Mr Gough must be gebe accessible. That means that fences
should be at a height consistent with keeping statknot dogs in) and the warning signs should
be removed.

Obligations Arising Under the Health and SafetEmployment Act 1992

It is the applicant’s position that it has a statytduty to take all practicable steps to ensuee th
safety of its employees while at work. It also hagatutory duty to take all practicable steps to
ensure that no action or inaction of any employb#enat work harms any other person. It submits
that by issuing the instruction to Mr Gough to oelte the dogs away from the farm and Reserve it
is taking all practicable steps to ensure that eyg#s and others are safe in the workplace.

For the purposes of founding this instruction tloei@xil submits the farm and Reserve including
the house are a workplace within the meaning ofitteand that the instruction is within the scope
of the employment relationship and the written anplied terms of the employment agreement.

The respondent owns the Wainui Reserve and farch®perates it as a farm and as a Reserve open
to the public for a wide range of recreationalatiis. The Council also owns the house property
on the reserve and requires Mr Gough to live tpeirsuant to the broad purpose of its business.

Mr Gough is provided with a cell phone, fax and @wuncil contributes to the cost of the landline

at the house. Equipment and vehicles owned by WiltQuaed by Mr Gough are housed in and
around the farm house property. Mr Gough is reguioeprepare rosters and an annual farm budget.
The employer and others with delegated and img@igtority including Committee members and
WDC employees are, | have found, entitled to ach&sGough on the Reserve or at the house at
reasonable times for work related reasons.

| find, therefore, that the farm and Reserve ardhibuse are a place of work to which the
provisions of the Health and Safety in Employmeant 2092 apply.

The Court of Appeal i€entral Cranes v Department of Labdd®97] ERNZ 520 provided a
useful summary of the history, philosophy and apphoto interpretation of this Act

The Court referred to the Minister of Labour’s staent in the House in support of the Bill.

“It would change, he said, the emphasis from thetimd of specific hazards to managing
risks in relation to work activities and providecaherent legislative framework to promote a
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high standard of risk management at the place okwwhile acknowledging that he main
thrust of the Bill set out the duties of an emptdgeemployees, the Minister emphasised that
other duties were also set out in the bill relatiogoersons who had control over places of
work, self —employed people, employees and pritectpacontractors and subcontractors”.

The Court went on:

“It is clear that the Act adopts preventive approach to maintaining and promoting

health and safety in the workplace. Its principal object is to provide for the previentof

harm. To achieve this object employers are requogatomote safety in the workplace and
both employers and others associated with the viackpare subject to the duty to take all
practicable steps to ensure such safety or etisaremployees and others in the workplace
are not harmed. The fact that the primary obligat@procure safety rests upon the employer
does not exonerate or diminish the responsibilitytber persons in the other capacities
recognised in ss 15 to 19 from discharging theugiag duty imposed upon them”.

(Emphasis mine).

And:

“Being a remedial measure, the Act should be readsto attain the object of the legislation
and to accord with the scheme of the legislatmifias as the wording fairly and reasonably
permits. See Harrison v National Coal Board [195Q 839, per Lord Porter at p 650.
Section 5 (j) of the Acts Interpretation Act 192¢tates the same approach”.

The Act is unequivocal in its purpose (reflected$nObjects s.5). That purpose is given effect by
the provisions of the Act which impose on employprincipally) but also on others (including
employees) obligations to take all practicable stepprevent harm to any person in the workplace
or in the environs of a workplace. In this regartte the obligation on Mr Gough (s.19 (b)) to
himself ensure, that no action or inaction on faig prhile at work causes harm to any other person.

The Act’s provisions are referenced in the IEA ({3). It is explicitly incorporated into the
Agreement which governs the relationship betweemptrties.

| also find that the preamble to the IEA (that Agreement will be administered in accordance with
the true intent of its terms and provisions) arelgtatutory requirements of good faith between the
parties are consistent with and must inform thedoahof the parties in respect to the promotion
harm prevention. In this regard, | note Mr Gougdubmission that if one of his dogs escaped and
harmed someone he would forfeit it or destroyms$elf is an inadequate response to his statutory
and contractual obligations which focus on pineventionof harm.

Against this background of the clear obligationglusparties to prevent harm to any person in the
workplace the evidence discloses that there exigtsat place a source of actual and potential
harm. That source of actual and potential harneariom the presence and conduct of Mr Gough’s
dogs. The evidence discloses that over the lasyelats there have been six known incidents where
the dogs have frightened, endangered and/or pgesons entitled to be at or in the farm/Reserve
including the house property.

It is ironic that it was one of Mr Gough’s own nasses that first highlighted to Council the risk t
workplace safety posed by the dogs. Steve Laytantften Animal Control Manager for WDC)
wrote to Gary Allis, after the Taitai Ringia incittan February 2004. He said:
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“Dion’s dogs are clearly dominant aggressive anditerial. This is likely to impact on workplace
safety especially if the dogs are permitted torvelved in herding cattle or near other workers”.

In his evidence Mr Layton did not resile from tetatement.

Quite apart from the actual and potential harm gdsethe dogs there is an apprehension of real
harm that exists in relation to the dogs. The eweediscloses that WDC staff, Committee
members and others who are aware of the presedagsia imposed by the dogs are proscribed,
by that risk, from engaging with Mr Gough in legiate work related business at the house or in its
environs.

The evidence also discloses that over that tinjesdtave been taken with the assistance and
implied consent of Council to isolate the risk pbbg the dogs. Fences have been raised and hot
wires added to contain the dogs in the house ptypddr Gough’s actions (in dictating how and on
what terms his employer and others may meet witt) limount, in fact, to another measure to
reduce the potential for harm arising from the d@gsnoted this is inconsistent with operation of
the IEA having regard to its true intent.

Despite the measures taken over time to isolateéskgosed by these dogs the risk of real and
potential harm posed by the dogs remains as iereet by the recent incident involving the White
Gloves Television crew.

To conclude on this, | find the dogs can reasonhbblgescribed as constituting an actual and
potential source of serious harm in the workplawe the Council is obliged to take all practicable
steps to eliminate the hazard that exists.

It is submitted for Mr Gough that the instructiaren to Mr Gough is not reasonable as less drastic
steps are available to address any risk posedebgdfs. Mr Gough has offered to re-home one dog
and to cage another when he is away from the hougeerty.

| do not accept these are sufficient remedieslithalcircumstances.
The hierarchy of duties imposed on employers uttteeAct calls, firstly, for all practicable steps

to be taken to eliminate hazards identified inwloekplace. Lord Reid iéMarshall v Gotham Co
Ltd [1954] AC 360 1 All ER 937 said:

“I think it is enough to say that if a precautios practicable it must be taken unless in the whole
circumstances that would be unreasonable.”

Isolation and minimisation of hazards are to béressed only when elimination is impracticable.

Mr Gough’s proposals speak only to the isolatiothefhazard posed by the dogs. This approach
has failed in the past. The reality of Mr Goughtepgmsals is that the male neo remains at the
property as the proposal to re-home it has faleough. Further, the corollary of Mr Gough’s
proposal to shut up his rottweiler when he is atasn the property is that Mr Gough will allow

this dog and the other dogs to be free when hetieegoroperty. Under Mr Gough'’s proposals the
female neo, Monster, will be free at other timdsede dogs pose a proven and unacceptable risk to
the safety of Council employees and others whdegjiémately on the farm and Reserve and who
have the right to access Mr Gough at the houdeemcitcumstances | have described.
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As aresult | find that the measures proposed bysBuigh will not eliminate the hazard posed by
the dog’s presence at the farm and Reserve anduitiedo little, if anything, to effectively isolat
the risk they pose.

Lastly, | find that it is not the case that indsalings with Mr Gough over this matter, that Counc
has subjected him to a defacto disciplinary ingiaimd bullied him. Quite the opposite. The
Council has involved Mr Gough in its inquiries amas considered his proposals to remedy the
safety concerns raised. It has offered to addhessécurity issues raised by Mr Gough and it has
held off the draconian step of taking disciplinagtion against Mr Gough for failing to comply
with its instruction to allow that disputed insttion to be considered through the appropriate
dispute resolution process.

If anything the Council has been remiss in allowtimig situation to develop both as a party to the
employment relationship and as creator/enforcén®flog control bylaws. That being said, there
are important workplace safety issues now recodrisée at stake here along with the wider
public interest to be considered in the managemeatublic reserve. Further, the Council’s
instruction is consistent with the public interesftected in amendments to dog control legislation
over recent years.

Deter mination

For the reasons given, it is my determination thatinstruction given to Mr Gough by his
employer, Waikato District Council, to relocate Hmgys away from the Wainui farm and Reserve is
a lawful and reasonable instruction.

M ediation

| am mindful of the one of the principal obligat®af the Employment Relations Act 2000, which
is to build productive employment relationships.

Mr Gough said in evidence that if his dogs wenahe the family would have to go. | hope he will
reconsider this position as he and his family atdesl and valued members of the community. To
that end | am directing the parties to return taliaon to consider whether there are options that
will enable Mr Gough to remain in employment witbu®cil whilst complying with the instruction
to relocate his dogs away from the farm and Reserve

Costs

Costs are reserved. The parties are directedampttto resolve the question of costs between
them. If they cannot agree they are to file angessubmissions to allow the matter to be
determined.

Janet Scott
Member of Employment Relations Authority



