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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Ms Whilhelmina Vankan was employed by James Palsicoiked (“Pascoes”) as a part-time sales
assistant from 5 December 1994 until she resigee@mmployment in September 2004. Ms Vankan says he
resignation was caused by bullying and abusive\nebes she experienced from her Manager Ms Sandra
Gillard and the failure of Pascoes to manage theeis between the two employees. Ms Vankan had aske

the Authority to find that her resignation was astouctive dismissal and that the dismissal waaatified.

[2] Pascoes denies Ms Vankan'’s resignation was a dgiamis
[3] Issues for determination:
. Was the resignation caused by a breach of duth@part of the respondent?
. If there was a breach, was it sufficiently seritmsake it reasonably foreseeable that there

was a substantial risk that Ms Vankan would re¢fgrckland Electric Power Board v
Auckland Provincial District Local Authorities OfBrsIUOW Inc [1994] 1 ERNZ 168;
[1994] 2 NZLR 415 (CA)?



Wastheresignation caused by a breach of duty on the part of the respondent?

[4] Ms Vankan was subject to a written individual enyph@nt agreement which also included the
Company Standard Terms and Conditions of Employifi&andard Terms”). The Standard Terms

document provided an entitlement for all employteefair and reasonable treatment.

[5] In 1999 Ms Gillard became the Store Manager atdtasin Henderson. Until then the relationship
between Ms Vankan and Ms Gillard had been good.Vitskan says Ms Gillard’s behaviour toward her
changed, in that she became bullying and abusigdeised discriminatory language toward her and this
caused her to resign. Ms Vankan says she raeecbhcerns about Ms Gillard’s behaviour with the
Regional Manager, Mr Roy Turner, but he faileddctify the problem. She says that his failure tarss

a breach of duty on the part of Pascoes. Thiweishird of the three non-exhaustive categories of
constructive dismissal referred to by the Courppeal inAuckland Shop Employees Union v Woolworths
(NZ) Ltd[1985] 2 NZLR 372.

[6] The conduct amounting to a breach must be substamibugh to destroy or at least seriously
undermine trust and confidendegw Zealand Institute of Fashion Technology v Sbarfitken
unreported, AC 57A/04, Goddard CJ, 25 November 2004

[7] Ms Vankan was employed part time and worked on MgadThursdays and Fridays. It was
common ground that Ms Vankan raised issues abdiglalyoand sick pay entitlements regularly with Ms
Gillard and the pay office. Ms Gillard told the thority that she had left it to the Pay office twtout. Ms

Vankan'’s leave entitlement issues continued torlsesolved and were a source of frustration to her.

[8] In October 2002, Ms Vankan asked to meet with Mnéruo discuss concerns she had at work.
Before their meeting, Ms Vankan made notes ofdbads she wished to discuss with Mr Turner. Thesno
indicate the two areas of concern were the unaabkpbehaviours she was subjected to by her maaager

the issue around her holiday and leave entitlements

[9] The issues raised by Ms Vankan and relating to Mar@ included:

* Ms Gillard failed to respond to Ms Vankan’s conceafout her leave entitlements, called
Ms Vankan a “stirrer” for questioning her leaveigements and yelled at Ms Vankan when
she questioned her commencement date with her.

» Ms Gillard regularly criticised Ms Vankan’'s workpped items out of her hands, demanded
that she redo displays or screamed at her to rtouth anything.

* Ms Gillard would ignore Ms Vankan and would notalp¢o her for days at a time.
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* Ms Gillard frequently made negative comments aldsivVankan to other staff and in front
of customers.

* Inrelation to an application for leave, Ms Gilldald Ms Vankan that she was selfish.

* Ms Gillard, referring to a supplier, told Ms Vank#mat the supplier must b®utch and
stupid like yol

* Ms Gillard when answering a question about wheiagacame from told Ms Vankan that if
the ring came from Holland thén.it would be rubbish like you!..

» That Ms Gillard had told Ms Vankan that she shadhy some perfume on herself because

she smelt.

[10] During the meeting Mr Turner took the opportuniyaiso outline some concerns Ms Gillard had
raised with him in relation to Ms Vankan’s performa. Ms Vankan was surprised when Mr Turner raised
performance issues with her as they had never fiagéssd by Ms Gillard with Ms Vankan. Mr Turnetdo
the Authority that he had been told of these isguéss regular meetings with Ms Gillard and assdritet

she was dealing with them.

[11] Ms Vankan advised Mr Turner that she had writtethéoDepartment of Labour in relation to her
leave entitlements. Mr Turner disapproved of hpgaraach to the Department and was unhappy about it.
Ms Vankan's leave entitlements were eventually lkesb(some five months later) in her favour after a

investigation by the Department of Labour.

[12] On 29 November 2002 Ms Vankan attended a furthetinggwith Mr Turner. This time Ms
Gillard also attended. The purpose of the meetiagjto try and resolve the issues between Ms Vaaken
Ms Gillard. The meeting ended unsatisfactorilyNés Vankan as no outcomes or resolutions were afrive

at.

[13] Ms Vankan wrote to Mr Turner on 12 December 2002 r@iterated her concerns about Ms
Gillard’s treatment of her. In her letter Ms Vanksays her manager had treated her with conteragt, h
humiliated, insulted and yelled at her and advided urner that the situation serious. Ms Vankasoal

responded to the issues that had been raisedatioreto her own performance.

[14] In answer to questions at the investigation med#ng urner told the Authority that when he
received Ms Vankan'’s letter it was clear thingseveot resolved but he wasn't getting the imprestian
the branch was out of control. Mr Turner’s impressafter talking to other employees, was thatlevhMs

Gillard seemed to be trying to improve things, ManWan was not.
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[15] Mr Turner undertook to discuss the allegations araerdetail with Ms Vankan in January 2003
following the busy Christmas period. Mr Turnercag®ught permission to copy the letter of 12 Decanit

Ms Gillard, to enable her to respond to it.

[16] Ms Vankan agreed to meet with Mr Turner in the Nézar but did not agree to allow a copy of
the letter to be sent to Ms Gillard. Ms Vankaneaskir Turner to speak with the other employees. firsir
Turner did not copy the letter to Ms Gillard butdid discuss the issues with her. Mr Turner ditlspeak

with any of the other staff in relation to the ghg¢ions made by Ms Vankan.

[17] The agreed meeting went ahead in February 2003hi#\tneeting Ms Gillard apologised to Ms
Vankan for any offence caused by comments she laald m Ms Gillard also advised Ms Vankan that she
would be attending some courses to assist heniel@g@ing her management skills. Mr Turner beliethreat
at this point both employees should be able to nooveNotes made by Mr Turner at the time of theting
show that Mr Turner believed the apology by Ms &dlwas genuine. Ms Vankan however, was
disappointed that after raising her specific issumigis Mr Turner he had failed to investigate hemgdaints

or to deal with them in a constructive manner.

[18] Ms Vankan says that nothing changed for her irstiog, except that while Mr Turner was in the

shop Ms Gillard would be friendly towards her.

[19] In April 2003 Ms Vankan was still unhappy about tteatment she was receiving from Ms
Gillard. Ms Vankan conveyed her unhappiness duaingeeting with Mr Turner where she also told Mr

Turner that she could not put the past 18 monthibéher.

[20] In May 2003 Ms Vankan suffered a workplace accidemén she fell off a step at work. While on
ACC Ms Vankan went into the store to provide Mda@d with her medical certificate. When Ms Vankan
initially arrived in the store Ms Gillard was busjth a customer. However, after the customer heshb
dealt with Ms Vankan says Ms Gillard completelyaged her, even though she had walked directly lparst

twice. Eventually Ms Vankan left the certificat@&lwanother employee and left the store.

[21] In July 2003, following her accident Ms Vankan ligft a pre-arranged overseas holiday without
returning to work. Ms Vankan returned to workJdeling her ACC and holiday absences, on 16 October
2003. On her return Ms Vankan says Ms Gillard detay ignored her, and she was asked by Ms Zenona
Pak, the Assistant Manager, to attend a meetirtyg MitTurner to discuss rosters for the October/Malver

months.

[22] | interviewed Ms Zenona Pak on 8 June 2005 sepwifaten the other witnesses. Ms Pak

continues to work for Pascoes and was concerneaat @boviding evidence to the Authority. Mr Turner
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provided undertakings that Ms Pak’s employment wat be jeopardised or disadvantaged in any way if

she was to speak to the Authority. These undertgkivere very important to her.

[23] Ms Pak told me that she had a good relationship M Vankan and that Ms Vankan had taught
her a lot. Ms Pak also told me that she got o wigh Ms Gillard to start with, however, when Makan

was absent from July to October 2003, she expertbaccompletely different side of Ms Gillard.

[24] Ms Pak says Ms Gillard harassed and picked on MerPak has made a formal complaint to
Pascoes about the behaviour she experienced laatios of Ms Gillard. Ms Pak told me that while Ms
Vankan was absent discussions were taking plaagt v possibility of changing Ms Vankan's days of
work. Ms Pak told me she advised Ms Gillard okachto act cautiously about shifting times and adys

work.

[25] Ms Pak says she took Ms Vankan to one side on 16b@c2003 and advised her of a possible
roster change and told her to take a copy of thteravith her to the meeting with Mr Turner. Thewndraft
roster had Ms Vankan working on Friday nights ameékends. These were days and times that wereleutsi
the stipulated hours and days of work set out ifMdiskan’s employment agreement. Ms Vankan believed
the change of rostered times and days of work veeaecommodate Ms Gillard’s future daughter-in-law.

Ms Vankan refused to alter her days and times akwo

[26] Friday’s were the only day of work that Ms Vankaaswequired to work directly with Ms Gillard.
On Mondays and Thursdays either Ms Gillard wasemuisual rostered day off or Ms Pak was in attecelan

and Ms Vankan would deal directly with her as dastsmanager.

[27] Ms Vankan and Mr Turner discussed and agreed togopal by Ms Vankan that she no longer
work at the Henderson store on Fridays. Followirgmeeting there was some discussion about whiéther
would be better for the business for Ms Vankarettuce her days to Thursday and Friday, however, Ms
Vankan would not agree to this and therefore tiigir@l agreement for Ms Vankan to not work Fridawes

confirmed.

[28] On 18 November 2003 Ms Vankan confirmed to Mr Tuinewriting that the reason for not
wishing to work on Fridays was as a result of neting it difficult to work with Ms Gillard withouthe
support of the assistant manager. Ms Vankan says a consequence of Pascoes trying to chaage th
original arrangement around not working Friday®, secame extremely anxious and upset and attereled h
Doctor. Ms Vankan proceeded on sick leave frofN@dember 2003 to 5 December 2003.

[29] On 26 November 2003 Mr Turner wrote to Ms Vankad ewvited her to meet with him on her
return to work on 8 December 2003. Mr Turner tdisl Vankan that he was confident they would address

and resolve the issues Ms Vankan raised in h&rlett 18 November.



[30] Ms Vankan sought legal advice during her abselhts. sick leave was extended to 12 December
2003.

[31] The meeting on 8 December 2003 went ahead as plarktehat meeting Mr Turner advised that
he would interview all of the staff at the stor@ amtain their views of the situation. Mr Turnerdertook

to do so that day. Mr Turner did speak with a8l dther employees, and discovered that they aldo ha
concerns over Ms Gillard’s state of mind and betward. Mr Turner spoke to Ms Gillard about his
discussions with the staff members, and receivassigances from her that she was on top of itt@idno

further action. Ms Gillard herself was experiemgcserious health problems during this period oétim

[32] At the meeting on 8 December 2003 Mr Turner alsteutook to find out if Stewart Dawson’s,
Pascoes St Lukes or Pascoes New Lynn needed astaass on Fridays. Mr Turner told the Authorttat

he did check out these options but he never adWsedankan of the outcome.

[33] As a result of her health problems it was agreats Gillard should take some extended leave
following Ms Vankan’s return to work. Ms Vankartumed to work on 12 January 2004, but Ms Gillard’s

leave was not able to be arranged to coincide Mgh/ankan'’s return.

[34] On 21 January 2004 Ms Gillard’s Doctor wrote to Mirner expressing concerns for Ms Gillard’s

health and urging Pascoes to allow Ms Gillard leéaveebruary.

[35] Ms Vankan worked with Ms Gillard on three days oinlyJanuary 2004. Ms Gillard then
proceeded on leave. Both Ms Vankan and Ms Gilkardthat each of them was avoiding the other and no
communication on a personal level took place. &lmeno evidence that any abusive or other unaabkpt

behaviour was exhibited by either employee durasé three days.

[36] Mr Turner says that during February 2004 Ms Pak thasActing Manager and the store settled
down with a good atmosphere. Given that, he felis best not to discuss matters with Ms Vankan an
further. Ms Vankan's expectations however, wag Mr Turner would have a further discussion wign h
after her return to work. Mr Turner never explaine Ms Vankan that he felt this discussion was

unnecessary.

[37] Ms Vankan raised a disadvantage personal grievam&March 2004 at which time Ms Vankan
was suffering from migraines and sleeplessnessa resolution to her grievance Ms Vankan soughiatce

Ms Gillard removed from the Henderson store.
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[38] As a result of Ms Vankan raising her grievancecBes enquired as to whether Ms Vankan would
agree to attend counselling sessions. Both Msu@ikind Ms Vankan attended counselling during Agrd
May 2004. On 13 May Ms Vankan proceeded on leaderaturned on 5 July 2004. On her last day of
work, before her holiday, Mr Turner contacted Ms1kan and enquired how the counselling sessions had

gone. Ms Vankan told Mr Turner that she didn’nhthihey had been beneficial.

[39] On Ms Vankan'’s return in July, she noticed thatwlach display in the store window had not
been changed in the seven weeks she had been dgayankan discussed this with Ms Pak and it was
agreed that Ms Vankan would change the displagke into account that it was the school holidaysian
an effort to attract school students. On Ms Gillainext rostered day at work, she apparently esgare
annoyance to other employees that Ms Vankan hatgeldthe display. Ms Gillard felt Ms Vankan should
have discussed it with her first. Ms Pak told Authority that she explained to Ms Gillard that $kis Pak]
had given Ms Vankan the authority to change thplals

[40] Ms Vankan says that when Mr Turner came into theedtls Gillard took all the credit for the
displays, Ms Gillard says she did not, she madkeér to Mr Turner that it was Ms Vankan who hatlthe
displays together. Notes made by Mr Turner ofvisg to the store on 22 July show that when hiavedr
Ms Gillard and Ms Pak were both congratulating Msikan on a job well done in the watch departmént.

am satisfied that it is more likely than not that Mankan was given full credit for the watch diggsla

[41] On 15 July 2004 Ms Gillard told Ms Vankan to sant the watches. Ms Vankan did as she was
instructed and worked for 2 days (19 and 22 JuBgrung, re-pricing and rearranging about 350 wegch
On 27 July Ms Gillard changed the displays by tglstock out of the displays made by Ms Vankan and
putting them into a “Managers special”. Ms Vankalhthat her work had been wasted. “Managers
Specials” are managed by Head Office directingesttm use specific stock in a promotion which enth
referred to as a “Managers Special”. | am satidiet Ms Gillard did not make the decision regagdhe

use of the stock in this instance, but was instemwing instructions from Head Office.

[42] On 16 July 2004 Mr Turner contacted Ms Vankan atdéd®o see how things were going in the
store for her. Ms Vankan said she felt uncomfdetainthe store but could give no specific detalr.
Turner tried to make it clear to Ms Vankan that Giard was trying hard to make the environmerthat
shop better for all concerned. Mr Turner advisesi\kankan that he would be at the store on Mondsif
Vankan wanted to meet for a coffee and have a siéson with him. Ms Vankan did not wish to takethat

opportunity. Mr Turner then left the door open idg Vankan to discuss matters with him at any time.

[43] By 22 July 2004 Mr Turner had received a copy md@ort by Mr Kevin Mist regarding the
counselling sessions held earlier that year. A/aifphe part of the report pertaining to Ms Gitlawas
provided to her that day. In his report Mr Misitst:



...management/leadership style was raised as a majaributor to occupational stress. There appdars
exist an ‘autocratic’ style of management at theatterson branch, which appears to have created press
for those employees spoken to.

[44] On that same day Mr Turner took Ms Vankan to ode and apologised to her for not dealing
earlier with the issues around Ms Gillard and comi@e that the atmosphere in the store seemed much
better.

[45] In August, following a request by Ms Vankan forapy of the report, Mr Turner released a copy
of the general statements made in the report lduhali provide the specific recommendations relatinkyls

Vankan.

[46] On 6 August 2004 Pascoes wrote to Ms Vankan (thrdweg representative) and asked if she
would attend further counselling sessions. This d@ne on the premise that the previous counselling
sessions had apparently improved the relationsttipden Ms Gillard and Ms Vankan. In that lettesdess
outlined their expectations that both Ms Vankan kisdGillard would use their best endeavours to work

harmoniously together, have appropriate commurmioatand continue towards improving their relatigmsh

[47] Ms Vankan did not agree that further counsellingildde of assistance. This is unfortunate as it
was Ms Pak’s evidence that she found the secomks#rcounselling sessions to be beneficial. Jdrties
attended mediation on 31 August 2004 but couldesxtlve their differences. Ms Vankan proceeded on

sick leave on 2 September and resigned from hétiggosn 29 September 2004.

[48] At the investigation meeting | asked Ms Vankan whate Pascoes could have done to prevent her
resignation. She was unable to identify any effecivay Pascoes could have retained her in her

employment.

[49] Ms Vankan will succeed in her claim if she can stolbreach of duty causative of her resignation
and of sufficient seriousness as to render it reasly foreseeable that the she might resign iregtait it.
There is no doubt that Ms Vankan resigned as a&tdiesult of her perception of how she was trehietls

Gillard. However, much of the content of her uniapss relates to matters arising in 2002.

[50] In March 2004 when Ms Vankan raised her personial/gnce for disadvantage Pascoes acted
positively and provided counselling for Ms Vankds Gillard and Ms Pak. Pascoes also took steps to
provide training and reading materials for Ms Gdl#o assist her with developing her management and
interpersonal skills. In August, Ms Vankan wasoffd further counselling which would include megtin

with Ms Gillard, to assist in the resolution of itheslationship problems. Ms Vankan refused tHfsro
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[51] It seems to me that this employment relationshijplem has arisen as a result of differences in
personalities. While | accept Ms Gillard may h&aetdaved inappropriately during 2002, those behasiou
were not repeated after Ms Gillard apologised ind1&2003. The payroll issue was also resolveditye
2003. Ms Vankan’'s complaint is that during 2004 ®MBard only conversed with her on work related

matters. This does not constitute a breach of slutfycient to hold a constructive dismissal exists

[52] | find that Ms Vankan'’s resignation was not broughout by any established breach of duty

serious enough to cause a reasonable employesigo.re

[53] For completeness | have considered whether or so¢ahkan may have a claim for unjustified
disadvantage. | have concluded that she doeshkipteason for reaching this conclusion is thatle/Ms
Vankan’s hours of work were reduced in 2003 theyeweduced at her request and at a time when she ha
only worked on about 3 occasions with Ms Gillafso the behaviours complained of by Ms Vankan all
relate to the period before October 2002. Ms Vantkdsed a personal grievance in March 2003; ¢his i
outside the 90 days provided for in the Employnielaitions Act 2000.

[54] | am unable to assist Ms Vankan further.

Costs

Costs are reserved.

Vicki Campbell
Member of Employment Relations Authority



