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DETERMINATION OF THE AUTHORITY
A. Terry van der Hoeven'’s personal grievance applation is

declined for the reasons given in this determinatio.

B. Costs are reserved.

Employment relationship problem

[1] Alloy Yachts International Limited (AYIL) dismissederry van der Hoeven
on 24 June 2011 for disruptive behaviour and fgitm follow instructions. Its action
was the conclusion of a disciplinary process beguiMarch 2011 but which was
suspended for eight weeks in an arrangement AY firesentatives understood to
allow Mr van der Hoeven to seek treatment concerreither alcohol abuse or
dependency. Mr van der Hoeven however contends LAYihjustifiably

disadvantaged him by suspending him on 14 Marchl28id then unjustifiably



dismissed him after he sought to return to workMay and June. His doctor
considered he was physically well and his psychragiist recommended a return to
work. AYIL considered however that Mr van der Hemevhad not kept to his
arrangement with it and had not really addressedssues or changed the behaviour

that had led to the disciplinary process.

The investigation

[2] In preparing this determination the Authority haviewed the extensive
written and oral evidence given during the investimn by:
(1) Vivienne Feyen, the step-sister of Mr van der Hoeard a barrister, who
accompanied him at meetings with his managersamd711 March; and
(i) Karen van der Hoeven, Mr van der Hoeven’s wife; and
(i)  Mr van der Hoeven; and
(iv)  Fred Roberts, president of the Alloy Yachts Empésy&ederation, who
accompanied Mr van der Hoeven to a meeting withnesiagers on 22
June; and
(v) Barbara Reardon, a registered psychotherapist wétowith Mr van der
Hoeven from late April and corresponded with AYILanagers in May
and June about the prospects for his return to yveordét
(vi)  Graeme Eddy, AYIL's human resources manager; and
(vii)  Russell Salmon, AYIL engineering manager; and

(viii)  Andrew Stone, AYIL engineering design manager.

[3] The parties provided relevant background documeiiiseir representatives,

in addition to questioning the witnesses, delivasieding submissions.

[4] As permitted by s174 of the Employment Relations 2@00 (the Act), this
determination does not record all evidence and ssgioms received but states
findings of fact and law and expresses conclusiars matters requiring
determination. The Authority’s findings are madetbe civil standard of the balance
of probabilities, assessing the evidence to detexmaihat is more likely than not to

have happened.



[5] Ms Reardon attended and gave evidence under assitsemmons. Her
evidence was, in part, based on discussions shéManvan der Hoeven had in their
psychotherapeutic sessions that would normally een confidential. However Mr
van der Hoeven had given Ms Reardon permissiomstdage those discussions to his
employers as part of endeavours in May and Jurget@greement for his return to
work. In her evidence to the Authority Ms Reardoaswnot required to disclose
anything which Mr van der Hoeven had not given gemmission to tell his employer
and nothing more than what she had actually saoditabim in those conversations

with AYIL managers.

[6] The evidence from various witnesses did traverspl@yment, family and
health issues concerning Mr van der Hoeven. Howde Authority can only
determine employment matters, although the healthfamily issues do comprise, in
this case, some of the circumstances that a fdir@asonable employer may need to
have considered. AYIL’'s actions in respect of Mn\@ger Hoeven were required by
s103A of the Act to be what a fair and reasonabipleyer could have done in all the
circumstances at the time. Those actions included:

() the decision to begin a disciplinary investigat and

(i) the discussion with Ms Feyen at the 7 Marchcgilinary meeting about

whether Mr van der Hoeven needed time away fronkvartreatment; and

(iii) signing an agreement for leave with Mr varr ¢doeven on 11 March; and

(iv) dealing with Mr van der Hoeven and Ms Rearddtmout whether he was

ready and should return to work in May and Jund; an

(v) proceeding with the disciplinary process in&uand

(vi) deciding to dismiss him after the 22 June ighlscary meeting; and

(vii) how it treated him following that decision.

What led to the disciplinary investigation?

[7] Mr van der Hoeven worked for 24 years for AYIL,tially on a contract basis
but in the last eight years as a direct employéds terms of employment were
covered by a collective agreement between AYIL #raworkplace union. As the
company had grown and the technology used foretsgth work had developed, Mr

van der Hoeven had taken a particular intereshan @area. In recent months he had



become increasingly concerned about whether theersysind software used was
adequate or properly set up and was openly crib€ahanagement decisions which
he regarded as resulting in deficiencies. He we@®gnised as someone who was
passionate about his work and who would vigorodstpute management decisions
on design approaches or solutions if he considéresk decisions would not produce
the best outcome. By the second half of 2010 howéwe Stone and Mr Salmon had

become concerned about what they saw as an increade frequency of angry

outbursts from Mr van der Hoeven. In Septembe02@# three men had an informal
meeting in which, according to Mr Stone’s evidende van der Hoeven was told his

managers did not want to stifle his creative inputt he needed to ‘toe the line’ and

follow instructions in order for the company to &@tion effectively.

[8] Mr Stone had worked with Mr van der Hoeven sin@®7L and been his
immediate supervisor for the last five years. Tligsks in the office were next to
one another. By December 2010 Mr Stone remainedecoed about Mr van der
Hoeven’s reluctance to accept direction and thecefbn other staff of how he
behaved and carried out his work. Mr Stone knew \Wn der Hoeven had
experienced family difficulties with his wife andeenage son during the year and Mr

van der Hoeven had said he was attending angergaarant counselling.

[9] Mr Stone decided to contact Mrs van der Hoeven @tk whether there
were still issues at home that might need to bertakccount of at work. He knew
Mrs van der Hoeven from work social functions tHed both attended over the
years. When telephoned Mrs van der Hoeven agé¢alk with Mr Stone on the
condition of confidentiality and in their evident® the Authority neither disclosed
the content of that conversation other than Mrs deanHoeven saying she had told
Mr Stone she would try to get Mr van der Hoeversée his doctor. The following
week Mr van der Hoeven told Mr Stone that he haghse doctor, was prescribed

anti-depressant medication and his wife was comckatout his drinking.

[10] Through January and February 2011 Mr Stone andd@n@ continued to be
concerned about Mr van der Hoeven’s conduct, inclydvhether he had followed
directions on how to carry out or complete paracullesign requirements (which

were referred to in evidence as the ‘wire v rogstdssions and the use of ‘p-pins’ in



a window design) and reports that he was disrupthng work of others while
supposedly doing overtime on Saturday morningsis Ftluded one incident where
Mr Salmon said he found Mr van der Hoeven in thawing office on a Saturday
morning “loudly complaining to all about managemengnorance”. Mr Salmon
directed Mr Stone to tell Mr van der Hoeven notvirk on Saturday mornings unless

he was supervised.

[11] When Mr Stone went to give Mr van der Hoeven thistruction at around
3.45pm on a Friday afternoon he found him in thesibe bar, called the “Boat
Builders Arms”. Despite the instruction, which &ecepts he got and understood, Mr
van der Hoeven attended work on the Saturday. &lln&n subsequently altered Mr
van der Hoeven’s time sheet so he was paid onentassfor the Friday (because he
was in the bar before his official finishing timed got no pay for the Saturday. Mr

van der Hoeven had claimed five hours pay for dagt

[12] Mr Stone sent Mr van der Hoeven an email advising hot to work
Saturdays until further notice but Mr van der Haewtill came to work on the

following Saturday.

A disciplinary process begins

[13] Meanwhile Mr van der Hoeven had been told of aigis@ary investigation on

allegations of disruptive behaviour and failinggétiow instructions. He was advised
to bring a representative to a meeting set for 2chldas your job may potentially be
in jeopardy”. The meeting date was delayed so ar der Hoeven could attend with

the representative of his choice.

[14] On 7 March Mr van der Hoeven met with Mr Stone, 3&tmon and Mr Eddy.

He was accompanied by Ms Feyen. His father ane afl arranged for Ms Feyen to
go with him. During the course of the meeting b#& the room at Ms Feyen’s
suggestion on the pretext of getting water for gyoee. While he was out of the
room, Ms Feyen raised the prospect of Mr van deevda taking medical leave to
attend a “structured programme”. While there imsdlispute in the evidence | find

that all the participants understood this proptsaélate to a programme of treatment



for alcohol abuse or dependency and behaviour edsdawith it.

[15] In her oral evidence regarding that discussion MgeR said: “I had the
impression that the three gentlemen were respoasiggositive about helping Terry,
once that was all done and Terry demonstratedréla¢énient, Terry would go back to
Alloy Yachts. |thought that was fair.” | accdptr evidence as accurately reflecting
the understanding reached. When Mr van der Hoesteinned to the room, Ms Feyen

summarised the discussion and the meeting adjourned

[16] The following day Mr Eddy sent an email to Ms Feaying AYIL felt the
“time out” should start as soon as possible an@dsikhether an agreement that Mr
van der Hoeven go on leave, sick or annual, fromMb4ch was a possibility. He
then sent her a draft memorandum and | acceptviderce that he amended this to

include the word “suspending” at Ms Feyen’s suggast

[17] Ms Feyen and Mr van der Hoeven then met brieflyhwitr Eddy and Mr

Stone on 11 March. Mr van der Hoeven signed a amipthe memorandum to
indicate his agreement to the terms on which heldviake sick leave. Before doing
so he asked what could happen if he refused tcodnd Mr Eddy told him that he
could then face dismissal. Ms Feyen encouragedvduir der Hoeven to sign the

memo and he did so. It stated:

Following on from Monday’s disciplinary hearing tl@ompany is
suspending you from your duties from Monday 14 Mafar 2
months in order for you to undertake medical treatin

You have 21.5 days sick leave and 18 days annana lavailable to
cover the time off.

There will be a review within the 2-month periodséd on the
medical evidence available with regard to a dateyfour return to
work.

[18] This was not, | find, an unjustified suspension hat attempted remedial
measure agreed during a disciplinary investigatidhwas not inconsistent with a
provision of the collective employment agreemet @illowed for suspension on pay

during investigations “if deemed appropriate”. fehevas however — and contrary to



Mr van der Hoeven'’s evidence — no agreement tleatibciplinary investigation was
abandoned as a result of the leave agreement.eRdtivas understood by all parties
at the time, I find, that the leave was intendegravide an opportunity for him to
address personal issues and change behaviour thatl votherwise result in a
disciplinary sanction. Progress in that regard teae reviewed within two months.
The company had not waived any right to proceedh \tg investigation and take

disciplinary action if necessary.

Role of Ms Feyen

[19] In his witness statement Mr van der Hoeven impjiedliticised the bona fides
of his leave arrangement by stating there had besknown collusion” between Ms
Feyen and Mr Eddy. He took this view because MgeReand Mr Eddy had met
some years before (although they had no ongointacrand because he said he did
not know of the email correspondence between tleatvout the wording of the leave

memorandum he later signed.

[20] Mr van der Hoeven also questioned whether Ms Fdyah attended the
disciplinary meetings as his representative or i@peesentative of his family.

[21] Neither accusation, | find, has any negative consege for the justifiability
of AYIL's actions in its dealings with Ms Feyen adr van der Hoeven’'s

representative.

[22] Mr van der Hoeven's wife and father had arrangedfe Feyen to attend the
disciplinary meeting, but that meeting would hawae ahead sooner if Mr van der
Hoeven had not arranged for a delay so his reptatben could attend — and it was, |
find, Ms Feyen to whom he was referring. He alsd mith her in the work car park
to discuss the meeting before it began and, oendence, knew when he was asked
to leave the room to get water that Ms Feyen waoskl that opportunity to discuss the

prospect of him taking leave in relation to alcoissues.

[23] Ms Feyen returned with him to his home after thdafch meeting where — as

confirmed by the evidence of Mr and Mrs van der Woeand Ms Feyen — the three



of them sat outside on the deck and discussedtaegements she had made with the
AYIL representatives in the meeting. At the 11 bfameeting where Mr van der
Hoeven signed the leave memorandum, Ms Feyen @lsonly gave him advice that
he should sign it. As a question of law, | find; %n der Hoeven, by his actions, had
held out Ms Feyen to AYIL as his representative hisdmanagers were entitled to

deal with her on that basis and assume she hadratbhim of those dealings.

Agreement

[24] The memorandum Mr van der Hoeven signed clearlgrmed to his leave
being to undertake treatment but he argued no pd#tons for his return were
agreed and his leave should have ended once kisasdt annual leave entitlements

were exhausted.

[25] That argument fails because it is inconsistent whih plain wording of the
memorandum and because, | find, the evidence dhalbther witnesses involved in
those discussions confirmed his return was to Inelidional on him having undergone
“treatment” that successfully addressed the isdhas led to problems with his
behaviour or conduct at work. It is implied by thverding of the memorandum
referring to a “review ... based on the medical enaig.

[26] Ms Feyen in her evidence referred to this as MrdanHoeven being able to
“demonstrate the treatment”. Mr Eddy, Mr Stone BfrdSalmon confirmed that from
the conversation on 7 March they had understood/drder Hoeven would enter a
treatment programme. In a telephone conversatitim Mr Eddy on 8 March Mrs

van der Hoeven referred to a particular alcoh@ttreent programme

Attempts to return to work

[27] Mr van der Hoeven subsequently attended an asses$ong¢hat programme

but did not enter it for treatment. He decidedats not suitable for him. Instead he
saw a psychologist and when he decided that didunbhis needs, he met with a man
whom he described in his evidence as a “mentorowéver he then decided the

mentor was “out of his depth” and ceased meetirtly nim.



[28] On 14 April Mrs van der Hoeven telephoned Mr Eddg @old him that Mr
van der Hoeven had not entered a residential rpf@yamme. Mr Eddy asked her to
tell Mr van der Hoeven that, before he could retiarihis job, he needed to provide a
“professional opinion that he was fit to work”. &fh Mr van der Hoeven rang Mr
Eddy on 26 April, Mr Eddy gave him the same messhgetly. Mr van der Hoeven
began sessions with Ms Reardon two days laterngder five or six times in the

following fortnight.

[29] At Mr van der Hoeven's request Ms Reardon spokb Wit Eddy, Mr Salmon
and Mr Stone in May about the prospects for hisirreto work. Ms Reardon
supported the idea as something that would help work on the issues she was
discussing with him in psychotherapy but the AY#presentatives were not satisfied
Ms Reardon’s report showed Mr van der Hoeven hadensalfficient progress to be
able to return to work and to not repeat the behavand conduct which had led to

the disciplinary meeting.

[30] AYIL offered Mr van der Hoeven a further month’sal® but was not
prepared to pay him for that time once his leavtlement was used up. Mr Eddy
met with Mr van der Hoeven to make this offer andekplain why AYIL did not
consider he was ready to return. Mr van der Hoegsponded with a letter on 3 June
in which he offered some undertakings about hisabielir that “may antagonise or

upset my colleagues or management” and askedpaiddor further leave.

[31] Mr Eddy then sent a letter on 8 June stating AY#d Hno medical clearance,
only your psychotherapist’s opinion that returnimgwork would assist with your
rehabilitation”. Mr Eddy refused further paid |leawonfirmed AYIL intended Mr
van der Hoeven return to work and asked to medt it on 24 June. He asked for
written opinions from Ms Reardon and Mr van der ¥Ha€s GP as to his fithess to

return to work.

[32] On 13 June the GP provided a letter stating Mr d@amn Hoeven was
“physically quite fit”, was taking an anti-alcohoiedication (antabuse) and the GP

felt “it would be good for him to start work again”
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[33] On 16 June Ms Reardon provided a letter statingbstieved “it would be
helpful for Terry to return to work sooner rathkean later, and detrimental for him to
be obliged to remain off work for any longer’. Shkso stated her professional
opinion was that Mr van der Hoeven was “psycholalycfit and able to return to

work immediately”.

Recommencing disciplinary process

[34] After considering the correspondence from Ms Reaaltd the GP, Mr Eddy,
Mr Stone and Mr Salmon informed Mr van der Hoeveat they wished to reconvene
the disciplinary investigation suspended on 11 MarcThey told him the health
information left them with no confidence of any damental change to Mr van der
Hoeven's state of mind. In addition to issues frewti to him in the 7 March
disciplinary meeting, they told him that they alsanted to address “the unresolved
issue of you drinking on site while clocked in ihetdays leading up to the
disciplinary hearing”. He was reminded his job Idole in jeopardy and advised to

bring a representative to the meeting.

[35] Mr Roberts accompanied Mr van der Hoeven to thasigiinary meeting, held
on 22 June. Based on an opinion provided by empdoy consultant Max
Whitehead, Mr Roberts contended Mr van der Hoevemépension was unlawful and

that AYIL was legally obliged to provide him withork and pay.

[36] In the meeting Mr van der Hoeven gave undertakthgs his conduct would
be different if he returned to work but Mr Salmoxpeessed doubt there was any
evidence that he would be any different. After ssdaring Mr van der Hoeven’s
submissions, Mr Salmon decided to dismiss him.

[37] Mr Eddy set out the reasons for the dismissal thrae-page memorandum
dated two days later. He referred to Mr van deewém not attending to jobs and
priorities as instructed, being a disruptive factohis team, disparaging management,
not taking the planned course of action when he giasn leave to undertake

treatment, and giving qualified assurances abaub&haviour if he returned to work.
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It concluded:

In our view you are not ready to return to work.ouyare taking
medication to stay off the drink and need to attemmoing
counselling sessions. This combined with the tdalemorse, which
in itself stems from lack of understanding, is dadive of insufficient
change and we have no confidence that you can weprmur
behaviour sufficiently in the foreseeable future.

[38] Although the dismissal was stated to be for serimisconduct, Mr van der
Hoeven was paid four weeks notice and told he neagrbvided with contract work

from time to time in the future.

Dismissal decision

[39] The 22 June disciplinary meeting briefly retravdrsine details of the
infringements raised with Mr van der Hoeven in thé&arch disciplinary meeting.
Mr van der Hoeven contends the itemised allegatiwase not properly or fully

discussed at the earlier meeting.

[40] | am satisfied from the evidence of Ms Feyen aralttiree AYIL managers
that around 30 minutes was spent in the 7 Marchtingeéliscussing the details of

those allegations before the conversation movelde@rospect of leave for treatment.

[41] | am also satisfied from that evidence Mr van deve¥en had a fair

opportunity to comment on the allegations and msta of conduct that were of
concern to AYIL, that his comments were then fagtnsidered by Mr Salmon, and
that a fair and reasonable employer could haveladead in all the circumstances at

the time that the conduct itemised was seriousanidact.

[42] These included instances where Mr van der Hoevehdedied instructions
regarding ‘wire v rope’ and ‘p-pins’ and more retencidents where he defied

instructions not to work overtime on Saturdays.

[43] AYIL had reasonable grounds for its assessmenthbatas distracting other

staff from their work and it was entitled not tdoal him to work on those days. It
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was a lawful and reasonable instruction in theurirstances and there is no doubt that
Mr van der Hoeven’'s defiance was deliberate. Q@st fieceiving the instruction,
while drinking in the work bar on the Friday afteam, Mr van der Hoeven declared
his intention to ignore it. When the instructioasuepeated by email in the following
week, Mr van der Hoeven again ignored it. Telljnghe second occasion was after

he had been advised of the first disciplinary nmegti

[44] AYIL was not, | find, precluded from proceeding litlisciplinary action on

those instances of misconduct just because it imathe meantime, allowed for an
attempt to reach an alternative solution to Mr dan Hoeven’s behaviour or conduct
issues. In doing so it had stayed its hand butvapted its right to continue if those

measures did not reach the required goals.

[45] [ also accept it was open to a fair and reasoramlgloyer to conclude Mr van
der Hoeven's failure to undertake the expectednreat actions, instead setting about
other measures of his own choosing, was a furthstance of his attitude and

behaviour that had led to the need for a discipfiravestigation in the first place.

[46] The AYIL managers did not accept the assessmeMrofan der Hoeven'’s

GP and Ms Reardon regarding his fitness for wdrk.doing so they preferred their
subjective assessments of his capacity and likelyabiour. However, considered
closely, | accept this was a conclusion open taiaand reasonable employer in the

circumstances.

[47] The GP’s assessment was simply a statement of MdeaHoeven’s physical
fithness — which had not been in question — and thgmessed the GP’s feeling about

the utility of work.

[48] Ms Reardon’s assessment of Mr van der Hoeven'shodygical state was
based on a relatively short period of dealing witm and did not suggest he had
resolved the issues of concern that had led to Adllowing him the leave for
treatment. In that respect, AYIL's managers weyeatting unfairly or unreasonably,
| find, in relying on their own many years of exjgeice with Mr van der Hoeven to

conclude that he was not fit to return to the wagguired of him. While a return to
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work might have been of therapeutic value to himhich was Ms Reardon’s view —
they had no assurance or confidence it would meetstandards of conduct and

compliance that they were entitled to require.

[49] For the reasons given I find the conclusions reaema the dismissal decision
made by AYIL met the applicable test of justificatiand was within the range of
outcomes open to it in all the circumstances attiime. AYIL had satisfied the

requirement to fairly consider alternatives to dssal by its earlier decision to allow

Mr van der Hoeven leave to seek treatment.

Treatment following decision to dismiss

[50] The payment of notice did not negate AYIL’s findiofserious misconduct or
its ability to dismiss for that reason. Rather fl@yment of notice was an action
within its discretion to soften the blow of disnakgiven Mr van der Hoeven’s long
service. Similarly AYIL’s indication that he miglget contract work in the future
confirmed its appreciation of his skills withoutgaging its assessment that he could

not be relied on to follow its instructions as ampéoyee.

[51] Mr van der Hoeven submitted he should not havetbadse sick and annual
leave to take time away from work to address theds for which he was given leave.
However the collective agreement did allow a dikegry outcome of suspension
without pay which AYIL could have imposed. The Wharch memorandum showed
he had agreed to the use of sick and annual leaiteements for the period of leave

granted.

[52] Following the investigation meeting Mr van der Heevmade further
submissions suggesting his holiday and sick paylements were calculated on a
basis that was not in accordance with his statutariitiements. No detail was
provided although his representative did lodge pyoof six years of wage records
and invite the Authority to analyse those documentsdentify information that
would support the contention. | agree with AYIlteply submission that he would

need to provide specific calculations to suppod eerify such a broad allegation.
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Determination

[53] For the reasons given above Mr van der Hoeven'sopal grievance
application is declined and the remedies he sotgymot be awarded.

Costs

[54] Costs are reserved. The parties are encourageestdve any question of
costs themselves. If they are not able to do sbaadetermination of costs by the
Authority is required, AYIL may lodge and serve amorandum as to costs within
28 days of the date of this determination. Mr d&n Hoeven would then have 14
days from the date of service to lodge a memoransiureply. No application for

costs will be considered outside this timetableessl prior leave is sought and

granted.

Robin Arthur
Member of the Employment Relations Authority



