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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The applicant, Ms Tina Tupe (“Ms Tupe”), was em@d\by the respondent,
Mr Peter Cunningham, (“Mr Cunningham) to provideeceo Mr Cunningham'’s wife

who had suffered a stroke. Ms Tupe was employedgproximately a year and nine
months prior to her dismissal. Ms Tupe says she wgustifiably dismissed. She

seeks reimbursement of lost wages, compensati$h000 and costs.

[2] In contrast Mr Cunningham says he was justifiedismissing Ms Tupe and

says he should not be liable for any of the rensedi@med by Ms Tupe.

TheInvestigation Meeting.

[3] The parties did not attend mediation prior to theplbyment Relations

Authority investigation meeting. Mr Cunningham sahe Mediation Service had
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phoned him to make arrangements for mediation tbld called at a time when he
was not able to speak and he had requested tddt itim the following day. He says
the Mediation Service did not contact him againe rllade no attempt to contact the

Mediation Service himself.

[4] Mr Cunningham did not communicate or respond tocfrthe correspondence
or directions of the Authority until the day of tievestigation meeting. By way of
explanation Mr Cunningham advised that he had mdwede three times following
Ms Tupe’s dismissal and mail had not been forwarttedim. He says he was
unaware that Ms Tupe had lodged proceedings uetiwas served with all the
relevant documents relating to the investigatitm contrast however there was some
unchallenged evidence that Mr Cunningham was awg@ersonal grievance had been
raised by Ms Tupe relatively soon after she wamiised. Mr Cunningham did not

file a Statement in Reply or a Statement of Eviégenith the Authority.

[5] Both Mr Cunningham and Ms Tupe attended the ingastn meeting. | had
a brief discussion with the parties to ascertaimédiation would be a more suitable
mechanism to resolve the employment relationshgblpm between them. Neither
Ms Tupe nor Mr Cunningham considered the issuesvdmet them could be

progressed by mediation.

[6] By the time the Authority’s investigation meetingasv scheduled to
commence, it had been over 14 months since thatisitu giving rise to the
employment relationship problem had occurred. ¢idkd to continue with the
investigation meeting rather than direct the partie mediation as | considered
mediation would not contribute constructively tgokving the matter, and in order to

prevent further delay to the disposal of the emplewt relationship problem.

[7] Mr Cunningham gave his evidence orally on the dathe investigation. His
wife was unable to attend the investigation meetlng to her disability. Ms Tupe
was legally aided and represented by a solicitdr. Cunningham told the Authority
he was unable to receive legal aid and was setesepted. No other person attended

the meeting to provide additional information ord@nce to the Authority.
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[8] Most of the evidence relevant to the claim of utifiesl dismissal was not

challenged by either Ms Tupe or Mr Cunningham. Yghelevant evidence was
challenged | have recorded the competing viewshiaue not included evidence that
is irrelevant to determining the employment relasioip problem. During the

investigation meeting Ms Tupe and Mr Cunninghamheatade allegations of

wrongdoing against the other about matters of aiptescriminal nature. Neither was
able to provide any evidence to support the allegatmade.

[9] The Authority’s findings have been made on thelgtandard of the balance
of probabilities, having assessed the evidenceterchine what was more likely than

not to have occurred.

Background Information and Facts

[10] In 2008 Mr Cunningham’s wife suffered a stroke aeduired significant
assistance and care. Mr Cunningham’s wife is tegdaio be wheel chair bound and
has the use of her left arm only. Evidently hexexih has been affected by the stroke
but she is able to communicate albeit with somicdity.

[11] In the aftermath of Mrs Cunningham’s stroke, Mr @imgham left his job to
provide full-time care at home for his wife. Frdime to time Mr Cunningham’s
wife also received respite care at a retirement enhamthe region. Following an
assessment by a Needs Assessment and Service @&mndiagency, Mr and Mrs
Cunningham became eligible to receive Ministry oéallh funding to purchase
support services to assist them in Mrs Cunninghaa’s. Mr Cunningham sought to
employ a care-giver to assist him with householdnagament and with Mrs
Cunningham’s personal care. Mr Cunningham toldAbathority he employed a care-
giver for several months in 2008 but that this esgplient relationship ended before
Christmas 2008.

[12] Ms Tupe worked at the retirement home where Mrsnwgham received
respite care and through this connection Ms TupeMreand Mrs Cunningham. In
March 2009 Mr and Mrs Cunningham and Ms Tupe dsedshaving Ms Tupe
provide care at home for Mrs Cunningham. No wrmittenployment agreement was
entered into but Ms Tupe’s hours of work, rate @f pnd duties were agreed.
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[13] Ms Tupe commenced employment on 1 April 2009. Wbkked 56 hours per
fortnight and was responsible for general domedstigsehold duties such as dishes,
washing and meal preparation as well as assistitig Mrs Cunningham’s personal

hygiene, social activities and shopping.

[14] Ms Tupe attested that for the first year the emmilent relationship worked
well, but said the relationship between herself aid Cunningham began to
deteriorate in or about mid-2010 and onwards. MgeT pointed to a number of
incidents as the cause of the unease between HeMei€unningham but said that

while it was arfuneasy working relationship, it was functional”.

[15] In particular Ms Tupe says there were ongoing deagents between her and
Mr Cunningham as to how personal hygiene care fos Munningham should be
administered. Mr Cunningham did not agree withTpe’s approach and instructed
Ms Tupe as to how he wanted Mrs Cunningham’s ciaré® undertaken. Ms Tupe
advised that after receiving Mr Cunningham’s instiens, she continued to undertake
Mrs Cunningham’s care as she (Ms Tupe) thought &edtin contradiction to Mr
Cunningham’s instructions. She says Mrs Cunningltamsented to Ms Tupe’s

approach to care.

[16] Mr Cunningham agreed that from early-mid 2010 owmlsane regarded the
employment relationship between himself and Ms Tapebecoming progressively
unpleasant. He said that over the course of tkengnths prior to Ms Tupe’s
dismissal he had warned Ms Tujbeur or five times” about a number of problems he
perceived with her performance. He says theseudied, amongst other things,
lateness in attending work, her behaviour towands &dnd Ms Tupe’s work ethic

generally.

[17] Ms Tupe refutes that Mr Cunningham ever warnedliner her behaviour was
unacceptable or that she could be disciplined irraployment relations context. On
questioning Mr Cunningham was unable to recall #xachen he raised his concerns
with Ms Tupe or to provide any detail as to whatswsaid. He agreed that in
hindsight he may not have been clear with Ms Tup&ahe extent of his concerns.
He told the Authority this was because he did nshwo antagonise Ms Tupe. He
said he wastrying to be nice about [the warnings]'because he did not want to

dismiss Ms Tupe and knew she relied on the pay.evidence he accepted the
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Authority’s proposition that although he considehedhad warned Ms Tupe her of his
concerns, he had not warned Ms Tupe in such a hatyshe was fully cognisant of
his concerns, so that she could expect to be dssmhig she continued to perform her

role as she had been.

[18] Ms Tupe told the Authority that the differencesopinion between her and Mr
Cunningham as to how to provide appropriate cahmiocated in a heated argument
on Friday 5 November 2012. She admits to yelling sawearing at Mr Cunningham
in the very strongest of language and to refusmgarry out his instructions. Mr
Cunningham agreed that the difficulties between fEind Ms Tupe reached a
crescendo on 5 November 2010. He says the Ms $@gttitude and use of language
during the argument between them on that day“waacceptable and abusive Mr
Cunningham told the Authority that from his poiritweew “things could not go on
like that”. The argument was not settled and Ms Tupe wentehainthe end of the
shift.

[19] On the morning of Monday 8 November 2010 Mr Cunharg visited Ms
Tupe at her home before she was due to commende wi® told the Authority that
he advised Ms Tupe that he wa®rry that things weren’t working outbetween
them and suggested Ms Tupe take the rest of thk @f€en pay, to consider whether

she wanted to continue working for Mr Cunningham.

[20] Both Mr Cunningham and Ms Tupe reported that thetmg was brief but
amicable. Ms Tupe says she happily agreed to &'svéeliday. She advised the
Authority that in or about this time Mr Cunninghamvife warned her that Mr
Cunningham was intending tget rid of” Ms Tupe although Ms Tupe was unable to
provide any exact details as to when this statemvastrelayed to her.

[21] During the week commencing 8 November 2010 Mr Coginam sought

assistance from an organisation called Manawanoinvanaged the processing of Ms
Tupe’s fortnightly wage payments. He says he sbtighr advice because he did not
want Ms Tupe to continue working within his hometlie way that she had been. It
needs to be noted that Manawanui does not providiegsional HR or employment

relations advice in the usual course of its businddr Cunningham says he knew he
needed to have a written employment agreement amnvdanted to set out and record
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his expectations as to Ms Tupe’s style of work. dd&l he thought if he formalised
the employment arrangement with a written employnagmneement both he and Ms
Tupe “would both know where we both stoad’A written employment agreement

and a position description were drafted.

[22] On 15 November 2010 Ms Tupe says on her arrivalaak Mr Cunningham

presented her with a written employment agreemedttald her she could not start
work until she signed the document. Ms Tupe walagceive advice on the matter
and they agreed to meet at 1pm although this neetas later scheduled for 5pm
that day. Ms Tupe says the rate of pay and theuamof hours recorded in the
written employment agreement remained the samethieuhours in which the work

was to be performed had changed from her previousne, and she was unhappy

about these changes.

[23] Ms Tupe, Mr Cunningham and an employee from Mananvaret at 5pm at
Mr Cunningham’s home. Mr Cunningham says he sétioudetail his specific
expectations within the employment agreement astipn description and that these
were discussed between them for approximately am &od a half. He says he told
Ms Tupe that he wanted her to start work on tinmmpmy with his instructions,
behave in a professional manner and be less indatvpersonal matters between him
and his wife. He also advised the Authority thattbld Ms Tupe that he disliked
having her children in his home, which he saysihattased over time. He recorded
in the position description that the children sldonbt be at work. Mr Cunningham
reported that the meeting wésll and frank, we knew where we stood, on time, o
working hours and no kids”.

[24] Ms Tupe reported that she was unhappy with theudéiof the employee from
Manawanui who accompanied Mr Cunningham however sleced that a
compromise over the hours of work was reached tlastcthe meeting concluded with
Mr Cunningham and Ms Tupe having agreed to new deand conditions of
employment. | was not provided with a copy of #mployment agreement or
position description. The representative from Mearaui was to make the
amendments to the draft documents and return tobdde Cunningham.

[25] Mr Cunningham attested that when he arrived homthenafternoon of the
following day, 16 November 2010, he found Ms Tupefsldren and her mother at
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the house. He said thplace was in a mess, no dishes done, no clothésaway
from the laundry”. Mr Cunningham says in addition to his unhappiredsding the
expectations agreed between them the day beforendiadeen adhered to, his wife
relayed to him that Ms Tupe had spoken in a deovgahanner to members of the
local community when accompanying her on a shoppiipgearlier that day. Mr
Cunningham did not raise his concerns with Ms Tapethat time and instead
discussed these with his wife after Ms Tupe anddmily had left the house. On the
basis of Ms Tupe’s conduct during that day Mr Cagham resolved to dismiss Ms

Tupe.

[26] In the morning of 17 November 2010 Mr Cunningharapared a letter of
dismissal. When Ms Tupe arrived at work Mr Cunhiaign met Ms Tupe outside the
house. He refused her access to the house oretk spith his wife, instead Mr
Cunningham read out the contents of the prepatéast lef dismissal. Ms Tupe was
advised that her services as a support carer welenger required, and that she was
no longer able to work at the house. He advisedhe her usual hours would be
continued to be paid up to and including 2 Decen2®40 and she would be paid out
all outstanding annual leave and lieu day entitleisie The letter concluded by
thanking Ms Tupe for her efforts and wishing hetlwe the future. Ms Tupe says
that Mr Cunningham had told her she hdm¢ome too close A brief argument

ensued between the two and Ms Tupe left the prensizen after.

[27] Soon after Mr Cunningham employed a friend of Mp&sa who she had
introduced to Mr Cunningham with a view to havingr tiriend perform her work

duties while she intended to take a fortnightsdeglifrom 22 November.

[28] Ms Tupe and Mr Cunningham each provided furthekgemund information
to the Authority.

[29] Ms Tupe stated that she although she was alwaydfabiof working in the
privacy of Mr and Mrs Cunningham’s home , she rdgdrherself as becoming less of

an employee and more as a friend to Mr Cunninghaviiés

[30] Mr Cunningham described his wife as good naturetlesger to please those

around her. He says he was becoming increasingtappy with the influence Ms
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Tupe had on his wife and considered Ms Tupe wabaa negative effect on his

relationship with his wife.

I ssues

[31] The particular issues which need to be determingkis matter are:

a. Was Ms Tupe dismissed unjustifiably?
b. If Ms Tupe was dismissed unjustifiably, did heri@ag$ contribute to
the situation which gave rise to her personal gmee?

c. What remedies should be awarded?

Discussion and Deter mination

[32] Mr Cunningham does not dispute he dismissed Ms Tyl understand Mr

Cunningham’s evidence, he dismissed Ms Tupe becafiseer conduct on 16

November 2010. He says Ms Tupe had not completedi&ly domestic duties, she
had spoken badly to members of the community aboatand her children were at
his home when he had specifically instructed thay tshould not be.

[33] Mr Cunningham is required to justify his decisiom dismiss Ms Tupe
according to the recent amendméness103A of the Employment Relations Act 2000
(“the Act”).

[34] Pursuant to the new amendments the Authority mussider and determine,
objectively, whether Mr Cunningham’s actions werbatva fair and reasonable
employer could have done in all the circumstantdiseatime the dismissal occurred.

[35] The Employment Court in its recent decisidngus and McLean v Ports of
Auckland Limite@lmade it clear that procedural fairness remainsvgoitant feature
of an employer’'s (in this case Mr Cunningham’s) gass when contemplating a
decision to dismiss or disadvantage an employeet oNly must Mr Cunningham’s
decision to dismiss Ms Tupe be based on reasorgtolends but the way Mr

Cunningham dismissed Ms Tupe must be fair.

! Section 15 Employment Relations Amendment Act 2010
2[2011] NZEmpC 160



[36] When determining whether a dismissal is justifieel Authority must consider
the following’:

a. Having regard to the resources available to theleyap whether the
employer sufficiently investigated the allegations;

b. Did the employer raise its concerns with the em@doyprior to
dismissing or taking action against the employee;

c. Whether the employer gave the employee a reasoogbplertunity to
respond to the concerns before dismissing or takatign;

d. Did the employer genuinely consider the employeeiplanation
before dismissing or taking action;

e. Any other factors which may be appropriate;

f. If there were minor defects in the process takethbyemployer which
did not result in the employee being treated ulffathese cannot be
treated by the Authority or the Court as the b&sisa determination

that the dismissal was unjustified.

[37] Mr Cunningham told the Authority that when he was the process of
dismissing Ms Tupe he wanted to “do things thetrighy” and had accessed the
Department of Labour’s web-site to find out whatie® he was required to give Ms

Tupe.

[38] In this regard it appears Mr Cunningham soughtind but what a fair and
reasonable employer could do after deciding to dispbut not regarding what was

required before a decision to dismiss is made.

[39] | accept that Mr Cunningham’s resources as an emaplaovere meagre.

However even as an inexperienced small employerCMinningham’s process fell

below the basic minimum requirements of a fair amdsonable employer. Mr
Cunningham did not advise Ms Tupe of his concersistaa her conduct before
dismissing her. No discussion between Mr Cunninglteand Ms Tupe took place
between the time the actions that gave rise taigmissal occurred on 16 November,
and Mr Cunningham’s notification to Ms Tupe thag¢ stias dismissed on the morning

3 As stipulated at s103A(3) Employment Relations 2@00
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of 17 November. In this regard Mr Cunningham pregd Ms Tupe of any
opportunity to explain herself and precluded hirhaeal opportunity to give genuine
consideration to her explanations before makinga@asibn. | consider the defects in
the process undertaken by Mr Cunningham were natigor that they did not affect
Ms Tupe unfairly. As a consequence | find the WéryCunningham dismissed Ms
Tupe was unfair and not actions a fair employerld&cogasonably take in all the
circumstances at the time. Ms Tupe was unjustifigismissed and has a personal

grievance.

Remedies

[40] Having found that Ms Tupe’s dismissal was unjustifl turn to remedies. Ms
Tupe seeks compensation for hurt and humiliatiemmlbursement for lost wages, and

costs.

[41] There was no claim by Ms Tupe for a penalty in oese to Mr
Cunningham'’s failure to provide a written agreemwien she was employed in
2009. Mr Cunningham advised that he knew he shbaieg a written employment
agreement and it is clear from his evidence thatréquirement became increasingly
apparent as the employment relationship betweenanidhMs Tupe deteriorated. It
was equally clear however that Mr Cunningham wdsenand inexperienced as an
employer and | do not think his failure to ensuneeanployment agreement was given
to Ms Tupe in 2009 was deliberate. In these pagrccircumstances | do not think a

penalty is appropriate.

Contribution

[42] In considering Ms Tupe’s entitlement to remedies Authority must apply
s124 of the Act, which provides that where an erygids actions contributed to the
situation which gave rise to the personal grievarereedies are to be withheld or

reduced.

Both Ms Tupe and Mr Cunningham acknowledged thatettwere problems in the
employment relationship. | accept Ms Tupe’s evagethat it was difficult at times to
know who to take her work instructions frofmith Mr Cunningham telling me how

to do things one way and [his wife] telling me tottings in another way”
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[43] An inference from Ms Tupe’s evidence was that Mn@lngham had made a
decision to dismiss Ms Tupe prior to the eventsl®@fNovember 2010. | do not
accept that suggestion. It is clear that on 15dxdwer 2010 Mr Cunningham sought
to clarify the terms of the employment relationshiy introducing a written
employment agreement and position description wheatiailed his expectations. | do
not consider Mr Cunningham would have gone to tfferteof having both an
employment agreement and detailed position desmnigbrepared had he already
decided to dismiss Ms Tupe. In this regard | até&pCunningham’s evidence that
he was hopeful to get the employment relationsbgzk on track”. | find that by the
end of the evening of 15 November 2010 new termsrmaployment had been
negotiated and agreed between Ms Tupe and Mr Cgham. | also find that Ms
Tupe was in no doubt as to Mr Cunningham’s expiectatof her as an employee

from that point onwards.

[44] On the following day Mr Cunningham found Ms Tupel et adhered to the
express terms and conditions as to how and whaesdwere required. On
guestioning by the Authority Ms Tupe conceded #wahe of her daily duties had not
been finished. Ms Tupe was unable to explain, ile$@r agreement to new terms
and conditions of employment the previous day, sty had not complied with those
terms other than to say, in response to why thielrem were in the house that by that

time she wa$off the clock and had finished work”.

[45] | find there is a significant causal connectionwestn Ms Tupe’s conduct on
16 November 2010 and Mr Cunningham’s decision sois. Ms Tupe reluctantly
acknowledged during the investigation meeting 8 may have contributed to the
situation. Ms Tupe conceded that sheay have become too comfortabl@i her
position within Mr Cunningham’s home, and agreedt tbhe was not reluctant to
challenge Mr Cunningham over matters in which sid a different point of view. |
find that although there were substantial procddilasvs to the way in which Ms
Tupe was dismissed, Ms Tupe significantly contelouto the situation which gave
rise to her personal grievance. Given that Ms Taghmitted during the Authority’s
investigation that she had previously ignored Mnfingham'’s instructions and she
was unable to explain why her conduct on 16 Noveni@ll was in direct
contradiction to the contents of the position digsion she had ostensibly agreed to
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the day before, | find Mr Cunningham was able tsmnably conclude that Ms Tupe
did not intend to adhere to the new employmentngeements or take instructions
from him. | assess Ms Tupe’s contribution to thagion that gave rise to his

personal grievance as being 70 percent.

Reimbursement for lost wages

[46] Section 128(2) of the Act stipulates that the Auittyanust order the employer

to pay to the employee the lesser of the sum egutde lost remuneration or three
months’ ordinary time remuneration. However whaneemployee claims he or she
has been unjustifiably dismissed the employee shmadke attempts to reduce any
losses as a result of the dismi$sah practical terms this means an employee should

attempt to find alternative employment to mitigtite loss of wages or salary.

[47] When Ms Tupe was initially questioned by the Auityoas to her attempts to
mitigate her loss she said she did not bring angleexe of that description to the

Authority and was unaware she was required to.

[48] However on further questioning as to the type ofkishe had applied for, Ms
Tupe statedl never went looking for a job. 1 truly feel | waunjustifiably dismissed
and | am owed three months wagesShe admits that after being dismissed she made
little or no effort to look for alternative worknd instead applied for a work and

income benefit which she began receiving on 25agn2011.

[49] On the evidence | find that Ms Tupe relied on Mm@mgham’s breach of

process in dismissing her as reason to consideelientitled to three months wages,
and based on that expectation she made no attermpitigate her losses. | find Ms
Tupe’s failure to make an effort to mitigate hesdes disentitles her from receiving
the benefit of reimbursement and | decline to awadreimbursement of lost wages

pursuant to s 128(b).

Compensation
[50] Ms Tupe gave limited evidence of the effect themibsal had on her. She
said looking after Mr Cunningham’s wife had beee biest job she had ever had and

it had fitted in with her lifestyle and child caresponsibilities. She says she was

4 Argosy Imports Ltd v Lineham [1998] 3 ERNZ 976
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shocked by Mr Cunningham’s actions on 17 Novemi@di02in dismissing her, and
was humiliated by Mr Cunningham’s subsequent emm&yt of her friend to take her
place.

[51] On the basis of the evidence available | award 8280 compensation under
s123(1)(c)(i) of the Employment Relations Act 2008owever this sum is reduced
by 70% to $600, to reflect Ms Tupe’s contributiorthe situation that gave rise to her

personal grievance.

Costs

[52] Costs are reserved.

Summary of Orders

A. Mr Cunningham is ordered to pay Ms Tupe $600s-campensation
pursuant to s123(1)(c)(i) of the Employment Relagid\ct 2000.

B. No order for reimbursement of lost wages is made

C. Costs are reserved.

Michele Ryan
Member of the Employment Relations Authority



