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DETERMINATION OF THE AUTHORITY
The Problem

[1] Was the Company fairly and reasonably able to discoe the offer to the
applicant of its Alcohol & Drug Free Policy (thellReg) and from a Drug & Alcohol
Rehabilitation Contract (the Contract) it signedhwis Toatoa, prior to dismissing

her? Was the dismissal justifiable?
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[2] If the applicant was unjustifiably dismissed, whatinedies if any — including

reinstatement — are appropriate?

The Investigation

[3] During a telephone conference call on 23 July 20&Qoarties agreed to a one
day investigation in Wellington on 18 November. mé&lines for the provision of
witness statements and an agreed bundle of docanweerte also put in place.
References in this determination to documents @arthdse contained in the agreed

bundle.

[4] As it happened, Ms Toatoa was hospitalised jusbrpto the agreed
investigation date. Another conference call wasdfore convened on 10 November.
During that call the parties requested, and — ctesi with the Authority’s low-level
and speedy statutory function — | agreed, thatrattan reschedule the investigation
to sometime in 2012, it proceed on 18 November loa papers and with the

assistance of submissions from the party.

Background

[5] The relevant facts are set out in the agreed sateof facts and chronology

received on 2 September. They can be summarisietl@ss:

[6] Ms Toatoa was employed as a driver by the Compamy June 2009.

[7] She was a member of the Tramways Union and herstamd conditions of
employment are contained in the relevant colleavgployment agreement.

[8] The Policy and the Contract are administrative ons adopted by the
Company and are not contained in the collectiveagent; the Contract signed by
Ms Toatoa was not identical to the example conthinghe Policy.

[9] Ms Toatoa attended a meeting with Company repragees including its
general manager on 29 March 2010. The applicarst ned forewarned as to its

purpose.
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[10] At that meeting, and amongst other things, the Gomis representatives said
that for various reasons they wanted Ms ToatoaitsiBolicy, to undertake an alcohol
and drug test. The various reasons including éezl lof absenteeism antPutting it
all together. Have a drug and alcohol poli@and there was)easonable causeto require

that she be tested (respondent’s general manag8dAdoc 2).

[11] The general manager advised her that ‘Steuldn’t feel threatened by this
exercise. It's to protect you and you'll be sugpdi (above). But, he also warned that,

“If test refused potential serious miscondu€pg 34B, above).

[12] At that meeting Ms Toatoa declined to undergo @oladl and drug test and
the Company suspended her while it investigatedatgerns relating to her failure to
follow a reasonable and lawful instruction, namt&yundertake the test (letter of

confirmation of suspension dated 30 March, doc 3).

[13] Another meeting took place on 31 March. Ms Toat@as reminded that the
Company would view her failur&o follow a fair, reasonable, lawful instruction .as

serious misconduct — outcome could be ... terminat{pg 41A, doc 4).

[14] At a subsequent meeting on 15 April meeting Ms daatonsented to take a
drug test (doc 8).

[15] By letter dated 16 April the Company confirmed tiieng of Ms Toatoa’s
suspension, and thanked her for fentinuing cooperation ... we look forward to your
return to work” (doc 9). However, | understand that Ms Toatoa nesteirned to work

before her dismissal on 18 May and have seen nla@ion why that was.

[16] In the meantime, and by letter dated 12 April, Mmiba’s union advised of,
amongst other things, #gersonal grievance on the grounds that your requébe

applicant undertake an alcohol and drug test) waslawful” (doc 6).

[17] On 23 April a drug and alcohol test (the first Yasime back as positive for

cannabis (doc 10).
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[18] A meeting took place on 6 May to discuss the fiest. During the meeting
Ms Toatoa said she did not like drugs but admigt@id g “out with friends and had one”
(pgs 57A & 57B, doc 13), i.e. consumed cannabishenWednesday night, prior to
the test conducted on the Friday two days laterneply to concerns expressed by the
respondent’s representatives, Ms Toatoa providedaisurance that she wanteul

make things right'(above), i.e. undertake rehabilitation.

[19] Because of the positive result and the Companysirement she be drug free
in the workplace, and consistent with its Poliayd after explaining the Contract, the
respondent advised Ms Toatoa th#s up to you Brenda to get further support from
Salvation Army’s Hope Servicegpg 57B, above).

[20] Ms Toatoa was also advised by the general managérYou need to know
Brenda, if you fail throughout the random testingqess in future it will be immediate

termination for you”(pg 57C, above).

[21] The general manager also advised Ms Toatoa tbate clean you will be
rostered for normal work. Until you come clean dmig and alcohol test you will not be

paid” (above).

[22] Ms Toatoa signed the Contract (doc 15). It prodider, amongst other

things, the following (verbatim):

| Brenda Toatoa acknowledge that | have been edténethe NZ Bus health
rehabilitation plan and my continued employmenthwitZ Bus is subject to the

following:

I am committed to full participation in the Plantlvithe service provider(s) specified
by NZ Bus.

| authorise the service provider to release théofeing information to NZ Bus:

« Whether I have kept appointments
* Whether the service provider has recommended aseaifrtreatment
¢ Whether | am following that course

« Whether to return to work is appropriate and withihat timeframe
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« Whether | have completed the required treatment

« Whether a return to work is to full or alternatidaties

| agree to take 6 subsequent drug/alcohol tests ymar in the twelve months

following treatment and agree that the results tarbe released to my employer.

| accept that if:

* 1l do not attend or complete the required course;
* On any future occasion, including the subsequeststabove, | return a
positive drug/alcohol screen, and or

« | fail to comply with any aspect of the RehabildatContract

My employment with NZ Bus will be terminated with immediate effect.

| accept the terms of this rehabilitation contract

(signed by applicant, general manager and witigsse

(emphasis added; doc 15)

[23] The words set out abovéyly employment with NZ Bus will be terminated with
immediate effect'lo not appear in the contract example, attache&ppendix 5 to the
original Policy (pg 110, Doc 23). However, no otheords appear in the contract

example which therefore renders it meaningless.

[24] During and after the Authority’s investigation threspondent’s counsel
confirmed her client was not relying on those woirdghat they were not, on this
occasion, a reason for the dismissal althoughag submitted, the words could have
entitled the Company to dismiss as they were avaakecircumstance at the time of
the dismissal: s. 103A of the Employment Relatidns2000.

[25] The Company also arranged for Ms Toatoa to betestdbat day (the second
test — par 71 of the applicant’s first withnessesta¢nt): the resulting advice, dated 10

May (doc 16), confirmed a positive result for canisause.



6
[26] In the meantime Ms Toatoa had contacted the Salvatrmy who, because of
resourcing, was unable to see her until June 2@HD 72 of her first witness
statement).

[27] By letter dated 11 May, and because of the twotpestests, the Company
required another meeting with Ms Toatoa. Its psepavas stated as further
investigation of the applicant's commitment to hemabilitation plan (doc 16).

[28] The meeting was held on 14 May. During the meetamgl amongst other

things the general manager advistRksults back ... non negative. Had a chance to
reflect on results and commitment to rehab plan.e’r&/not convinced — considering

termination” (pg 68A, doc 17).

[29] Ms Toatoa advised the Company she was awaitingopnistment with the
Salvation Army and said that she hadily ever done drugs oncéand wanted}o go

through rehab programme to do things rigi{gibove).

[30] The Company accused her of going to a party whilpended and taking
drugs: Ms Toatoa’s representative stated that,embiispended, she unintentionally
took food (mini-muffins) laced with drugs. In rgpko an inquiry from the
Company’s representative, Ms Toatoa said she dickmow how long it would take
to be clear (i.e. for her to return a negative testlt). The Company’s representative

responded with the view thdtf a one off, it shouldn’t take longer than 2 wegKabove).

[31] Ms Toatoa repeated that she Wa®pared to do what's requiredand promised
she would commit and gave her word (pg 68B, aboWdgr representative repeated
that the applicant did not knowingly take drugsheTminute does not record her as
responding to an invitation from the Company’s gahenanager, thatyou need to

tell us now if there’s anything elséabove).

[32] Another meeting followed on 18 May. It opened witie respondent’s
general manager commenting on the rehabilitatioomgg@mme and Ms Toatoa's
statements that her drug consumption wésna-off (and shehated drugs”(pg 72A,
doc 18).
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[33] The general manager alstgxplained further re test analysed further and no

reduction — hence concerned about her commitmgadvove).

[34] Ms Toatoa replied with;Thinks next test will be clear(above).

[35] Following an adjournment the meeting reconvened #mel respondent
produced a comparison report. Amongst other thinhgsated:

Comparison reports are prepared to compare THC-Aegllts for the same person.
The reason why the THC-Acid levels are not compednexttly is that urine is always
changing. For example the more fluid you drink there dilute the urine is and
subsequently any drug levels are lower. When canmgal HC-Acid levels, the
calculated THC-Acid levels are adjusted to take imtcount the urine strength. The

adjusted results are called “normalised levels Tét#C-Acid”.

(The normalised level findings in respect of Ms tbaawere estimated as 900
nanograms per milligram for the first test, on 2fri and 1000 for ng/mg for the

second, on 6 May)

A non regular user of cannabis is expected to return a negative result within 2-3
days after cannabis use whereas a regular user can take up to 20 days to return a
negative result. The normalised level for both samples can oele&timated due to
the high levels of THC-Acid in each sampldereisno reduction in the normalised
level between sample dates (13 days apart) indicating consumption of cannabis has
continued after 23 April 2010.

This report is intended to be a guide only Physiological characteristics of the
individual have not been considered. We recomneéscussion of this report with
an appropriate health professional.

(Signature and position; dated 18 May 2010)

(emphasis added; doc 19)
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[36] Ms Toatoa’s representative observed that it inditdt.. consumption has
continued after test on 23/4"(page 72B, doc 18), and asked if the report's
recommendation that it be discussed with an apaigphealth professional had been

acted on, and was advised no. He also sought emietst.

[37] Another adjournment occurred. On the resumptiothefmeeting the general
manager advisedFrom our point of view it was aboufthe applicant)being truthful.

During meetings we have explained trust and confide and commitment in rehab plan.
(The applicanthas said she hates drugs and it was a one offestians trust and confidence
— | don’t have trust and confidence in you ... . ogimit the safety of our people at risk.

Dismissed with immediate effec{dbove & pg 72C).

[38] A letter dated 19 May (doc 20) set out the respotislereasoning and

confirmed its decision. It included the following:

On Friday 14 May and Tuesday 18 May 2010 the Comgaeid investigation
meetings with you to discuss concerns about yoomatment to the rehabilitation
plan. In particular your admission that you ingastdrugs on Wednesday 21 April
2010 (albeit unwittingly in your suggestion) whisispended on full pay pending the

outcome of drug testing, and while recovering fimoperation.

Further, we discussed the comparison report conmgaiiHC-Acid results from the
drug tests conducted ... on 23 April and 6 May 201d fairther analysed by the ...
(ESR).

| raised my concern that your decision to attenfiva day party ... while suspended
on full pay for suspected drug use was not a godétation of your commitment to
rehabilitate. Your admission that you took drugsiilg this time, even if | were to
accept that this was by mistake, is cause for alarffou were supposed to keep
yourself available on short notice in case we ndddaneet. As it happened we were
unable to meet with you or make any contact foersdwdays because you left your

mobile phone in Palmerston North while visiting ydaughter.

Following adjournments, | explained that | did talieve you were committed to the
rehabilitation plan, despite your statements andsth of your representative ... .

Your actions have caused me to lose trust and @emée in you and | am not
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prepared to risk the safety of our customers, yellow employees and the public by

continuing your employment.

[39] At the time of her dismissal Ms Toatoa had not bakle to commence the

rehabilitation programme due to provider unavalighi

[40] By letter also dated 19 May Ms Toatoa’s union agl¥j$This serves to raise
the matter of your decision yesterday to dismissnBa Toatoa, as a personal grievance”

(doc 21). The union sought mediation assistantizeasame time.

[41] A third test dated 24 May returned a positive refulcannabis use (doc 22).

[42] Ms Toatoa attended the rehabilitation process aondnselling post-

termination of her employment.

[43] A later test dated 16 November returned a negadiselt in respect of various
drugs including cannabinoids (attachment to apptisareply submissions received
on 24 November). The Company disputes the relevahthis evidence which it has

left to the Authority to determine.

[44] Ms Toatoa's efforts to find employment since hesndissal have been
unsuccessful. In her witness statements she ragilded in detail the impact the

dismissal had on her.

Summary of Parties’ Positions

[45] In Ms Toatoa’s amended statement of problem redeive22 September, the
applicant said she was unjustifiably disadvantalggder suspension on 29 March,
causing her lost wages and distress, the respoideathing its Policy, breaches of
good faith and as a result of her substantively prod¢edurally unjustified dismissal

on 18 May.

[46] Ms Toatoa sought compensation for wages lost shi8c®ay and during the
period of her suspension, reinstatement, penalty deeaches of good faith,

compensation of $10,000 for the suspension and®0For the dismissal, and costs.
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[47] In its amended statement in reply received on 2lée, the Company said
Ms Toatoa did not raise a personal grievance fdawinl suspension within the
statutory 90-day period, and it did not consenth same being investigated by the
Authority, and no exceptional circumstances existddch could confer jurisdiction

on the Authority.

[48] The only unjustified disadvantage personal grieearassed by the applicant
within the statutory 90-day period was in respdcthe Company’s request on 29
March that she undertake reasonable cause alcoldodiug testing: the applicant

alleged the request was unlawful and fell outsidén® respondent’s drug Policy.

[49] The Company said its relevant actions and decisimese in all the
circumstances justified. Its Policy does not haemtractual status hence any

departures from it do not give rise to any actideddveaches of contract.

[50] The contract signed by the parties on 6 May (dog di not confer any
obligation on the Company to continue with the telitation plan, but wasmerely a
unilateral declaration of commitment from the appht” (par 1.11 of the respondent’s

amended statement in reply filed on 13 October).

[51] The Company says its decision to set aside theramintnd resume its
disciplinary process was justified in the circumsts prevailing at the time, as was
the decision to dismiss Ms Toatoa, who anyway doutied wholly or substantially to

her dismissal.

Discussion & Findings

Unjustified Disadvantage Allegation

[52] | am satisfied that Ms Toatoa’s union’s letter @ April (doc 6) barely but
adequately amounts to reasonable notice of theicapplk alleged unjustified
disadvantage personal grievance in respect ofubgesmsion and the requirement she
be drug tested and thereby meets the requireméstsld4 of the Act. | reach this
conclusion because | find the letter contains sigffit particulars of Ms Toatoa’s two

allegations supported as it was by the discusdiehseen the parties at the time (and
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which were within the statutory 90-day period).arh satisfied the breadth of Ms
Toatoa’s grievance allegations would have comeoasunprise to the Company.

[53] | do not accept, however, that Ms Toatoa was unfigisty disadvantaged by

the respondent’s decisions to request testing 0bh& suspend her. First, evidence
in support of the Company’s concerns is found ergcord of Ms Toatoa’s extensive
absenteeism (35 or 37 days in less than a yeapdogment), in the evidence of her
forgetfulness of shifts she was rostered to work-amhadd — in the context of her role

as a driver, responsible for transporting payingspagers on public roads.

[54] Second, vindication of the Company’s initiative teegn Ms Toatoa testing
positive on three occasions for cannabis use. dhesults confirm the justifiability
of the Company’s reasonable cause decision, argkdision to unilaterally suspend
Ms Toatoa from driving duties because of the theb&t posed to herself, passengers
and other road users; séeahamv Airways Corporation of New Zealand L{#005]
ERNZ 587.

[55] | also find that any damage done to Ms Toatoa bpgosummonsed to a
meeting (on 29 March) without forewarning as to étstent and the risk to her
employment was put right shortly thereafter by sgjoent meetings at which she was

represented where she did know clearly in advame@urpose of those meetings.

[56] Finally, even if Ms Toatoa had been unjustifiablyadivantaged by the request
she undertake an alcohol and drug test and byusgression then no compensation
would be payable because her actions in consurmangabis (as explained below)

inexorably result in a finding of 100% contributdault: s. 124 of the Act applied.

Unjustified Dismissal Allegation

[57] The Company expressly set aside its initial disegsly process (by

withdrawing the applicant’s suspension) when Mst®aaaccepted its requirement
she be tested. Following the first positive testhen entered into, by contract, a
rehabilitation plan with the applicant. The comsation enjoyed by Ms Toatoa was
the suspension of the initial disciplinary processd in particular the respondent

setting aside the option of disciplinary actiorreéspect of the positive test.
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[58] Was the Company then obliged to allow Ms Toatoactmmplete the
rehabilitation process? Or was it able, later,ase of the second positive test, to
revive or initiate an entirely new disciplinary pess, culminating in her termination?

If it was, was that termination justified?

[59] Per s. 103A of the Act, the relevant question okethibr the dismissal was
justifiable must be determined, on an objectiveidyalsy considering whether the
employer’s actions and how it acted were what iadiad reasonable employer would

have done in all the circumstances at the timbdedismissal.

[60] In Air New Zealand Ltd v Y2009] ERNZ 185, the full Employment Court, at
para [37], observed that the Authority is requiteabjectively review all the actions
of an employer up to and including the decisiomligimiss, against the test of what a
fair and reasonable employer would have done inhallcircumstances. It is not a
question of what the Authority or the Court mighply.

[61] In that judgement the Court rejected conflating émeployer’'s decision to
decline to offer its drug rehabilitation programmeth a finding thatV was
unjustifiably dismissed.

[62] In Parkerv Silver Fern Farms Ltd2009] ERNZ 301, Chief Judge Colgan

observed that:

Employee drug testing regimes impinge significanthon individual rights and

freedoms. Not only must policies and their appia@rameet the legal tests of being
lawful and reasonable directions to employees, klitere these are contained in
policies promulgated by the respondent, these shobel interpreted and applied

strictly.

(par 26)

[63] As is made clear in the record of the 18 May megettioc 18) and the letter of
19 May (doc 20), the general manager terminatedl b&oa’s employment because

of the following,
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* He was concerned the applicant was not truthful;

+ He did not have trust and confidence in her;

* He believed she put people’s safety at risk;

* Ms Toatoa admitted to ingesting drugs on 21 Aptilileson full pay
pending the outcome of drug testing and while redmg from an
operation;

* Ms Toatoa’s decision to attend a five day partyleseuspended on full
pay for suspected drug test did not indicate she ws@mmitted to

rehabilitation;

* She admitted to taking drugs and even if it wasptEd that was by

mistake it was cause for alarm;

« The applicant was supposed to keep herself availablshort notice in
case the respondent needed to meet with her, aitdhappened the
respondent was unable to meet with her or makeacorior several

days because she had left her mobile phone elsewher

* He did not believe she was committed to the rehliatidn plan despite

her statements and those of her representative; and

e Continuing her employment would put the safety ustomers, fellow

employees and the public at risk.

[64] Some of these grounds do not withstand scrutiny:

a. No evidence was provided by the Company to support
one of the grounds for Ms Toatoa’s dismissal, that continued
employment would put others at risk. The evidenef®re the respondent
(and the Authority) was that the applicant was eitBuspended, not

working or on clear notice she could not resume kimgr until she
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provided a clean test (refer pg 57C, doc 13). @ias clearly in no
position to threaten the wellbeing of any passemgegmployee. A fair
and reasonable employer, objectively measured, dvoat have relied on

this finding as a ground to terminate the applicant

b. Ms Toatoa did not admit to attending a five-daytyar
but gave evidence instead of unintentionally inipgstannabis at a party
on the night of Wednesday 21 April, before thet fiest on Friday 23 April
(pg 57B, doc 13). She also attributed the secarsltipe test to that
unintended consumption. There was no evidence upext by the
respondent (or put to the Authority during its istrgation process)
contradicting her claim of attending a party onty 211 April. A fair and
reasonable employer, objectively measured, woutdchawe relied on this

finding as a ground to terminate the applicant’pryment; and

C. There is no evidence of the respondent instrudtitsg
Toatoa, or making it a condition of her suspenstbat she was to keep
herself available at short notice to meet with Tthat requirement is not
mentioned in the minutes of the 29 March meetingg (&) or the written
confirmation of suspension (doc 3) where other ireguents are set out
(e.g. not to attend the workplace or any work lmret unless specifically
requested by the general manager). A fair andonsdde employer,
objectively measured, would not have relied on timding as a ground to

terminate the applicant.

[65] However, fundamental to the respondent’s decistodigmiss, | find, and as
set out in the record of the dismissal meeting®May, was its view that Ms Toatoa
was not truthful and, as is made clear in the teatwn letter of 19 May, the
Company did not believe that the applicant was cdtachto the rehabilitation plan,
despite her statements and those of her representaind had lost trust and

confidence in her.

[66] In Zendel Consumer Products Lid Henderson[1993] 2 ERNZ 377 the

Employment Court found that, where independent misufor justifying summary
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dismissal existed, the failure to prove other gasufor dismissal might not render the

dismissal unjustified.

[67] Those conclusions derived from the comparison tegod its indication that
Ms Toatoa had continued to consume cannabis adtép2il (pg 73, doc 19). While
some questions have been raised by counsel faagpkcant as to the reliability of
the comparison report, the applicant and her reptatives do not question the
fundamental findings of the report, i.e. consumptal cannabis continued after 23

April.

[68] Ms Toatoa also does not challenge that she testgtiye on a third occasion,

after her dismissal, on 24 May.

[69] The Company looked at the passage of time betwefirst test on 23 April
and the second, on 6 May, a period of 13 days, camdrasted that time with the
statement set out in the comparison report, thaton regular user of cannabis is
expected to return a negative result within 2-3dafter cannabis use whereas a regular user

can take up to 20 days to return a negative res{gj 73, doc 19).

[70] The employer had, on a balance of probabilitiesishbasvident reason to
question Ms Toatoa’s mini-muffin account for tegtimpositive on the second

occasion.

[71] Consistent with the discretion permitted by its omehabilitation procedure
flowchart (pg 115, doc 23), | am satisfied that tespondent was able to commence
or recommence disciplinary action (see that partthef flowchart leading from
“Positive random test returned within agreed pefid “Disciplinary procedure”, above),
which ultimately culminated in the applicant’s temation. No definition is provided
in the Policy in respect of agreed period, but Isatisfied it should be understood as
commencing from the date the applicant signed #malilitation contract — if not

sooner, i.e. the date when Ms Toatoa agreed tortak@erehabilitation.

[72] The applicant has not challenged the comparisoortepstatement as to
expectations of returning negative results; shesdieexpressed an expectation her

third test would be clear. It was not, and whilevas after her dismissal and a result
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the employer could not have taken into accountuwow as it did 31 days after the
first, 1 am satisfied the third positive test rardes the balance of probabilities
conclusion reached by the respondent in respebieaecond test.

[73] Inthe event that Ms Toatoa was unjustifiably dssed, | am satisfied that her
contributory fault, i.e. her two drug failures, ahdr subsequently discovered failure
to stay drug free, is such that — in equity anddgoanscience - no remedies, including
reinstatement, would be open to her: s. 124 ofAtteandSalt v Fell, Governor for
Pitcairn, Henderson, Ducie and Oeno Islafg808] ERNZ 155 applied.

Conclusion

[74] In a nutshell, | can find no restraint in law, angarticular in the employment
arrangements between the parties, restrainingdsgondent from resiling from an
agreed rehabilitation programme when it has goe@dae, as was the case in this
situation, and commencing disciplinary proceediegsling to a justified dismissal.
Determination

[75] Ms Toatoa was justifiably dismissed.

[76] Costs are reserved.

Denis Asher

Member of the Employment Relations Authority



