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DETERMINATION OF THE AUTHORITY

1. The applicant, Mr Thamer, claims that a number atioas by representatives of the
respondent (Massey), particularly his manager, tthsadvantaged him at work and
are unjustified. Massey denies that it has aatedny way unjustifiably, or to Mr
Thamer's disadvantage.

The Facts

2. Matters must be determined on the balance of pitiftega There can be no certainty

as to whether the evidence of one witness overahanother is correct. In making
my findings of fact | am conscious that the allemas Mr Thamer makes against
Massey and Mr Freyberg in particular are very sevi@.g. bullying, slavery at work
and racial harassment. Accordingly, the evidemceupport of it needs to be as
convincing in its nature as the charges are gra¥enda NZ Ltd v. NZ (with

exceptions) Shipwrights etc Uniof1990) 3 NZILR 23 (CA) applied). The Authority
therefore has the unenviable task of determinirgy ficts on the basis of what it

believes more likely than not occurred, i.e. onlibance of probabilities.
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This is the second application to the Authority ldy Thamer, who continues in
employment with Massey as its manager of IT Supporithe Department of
Information Systems. Mr Thamer’s position is bagedVellington, but he is also
required to oversee activities at Massey’'s Palroardtorth campus. His manager is
Associate Professor Chris Freyberg, who is heathefDepartment of Information

Systems. Mr Freyberg is based in Palmerston North.

Mr Thamer’'s first application involved claims of vkoharassment and bullying,
including denying him leave and the blocking andideof payment for overtime
worked by him. Those claims were resolved by wig oconsent order determination
of the Authority issued on 31 March 2005.

The consent determination involved Massey payingpensation to Mr Thamer,
putting him several steps further up the remunematcale, acknowledging the
contribution he had made and apologising for itst pa events leading to the
differences of expectation between the partiessoAdgreed was that Mr Thamer
would work effectively with his head of departmemd accept reasonable and lawful
directions from him and that he would provide, 8 Rpril 2005, and then comply
with, a leave plan which reduced his leave balancao more than 20 days by 31
December 2005. The settlement constituted a hdl final settlement of all matters
between the parties as at the date of acceptarwthar or not any such matter had

ever been previously raised by either party.

Unfortunately, Mr Thamer’s basic concerns quicldyemerged. On 6 June 2005, Mr
Thamer filed a further application with the Authgri Noting that none of the issues
covered in the statement of problem had been rd@m®edally with Massey | directed

the parties to utilise the provisions in their eayphent agreement over employment
relationship problems, before the Authority woul@ linvolved again. Those

provisions stated that an employee should adviseethployer of the existence and
nature of the problem and that action was requir&dvice to the employer was said
to normally be by way of informing a manager, bus tcould also be done by raising
it with their manager or human resources advisene employment agreement then
goes on to provide for internal mediation, as vaslimediation by the Department of

Labour, before the Authority is to be involved.
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The parties complied with this direction but unéorately were unable to resolve the

iIssues between them.

Mr Thamer’'s complaints related to what he saw weeaches of the agreement and
ongoing harassment by Massey. In essence his aortgplcan be summarised as
follows. He believes that he has been requiredildonot only his own job but
effectively that of two to three others. This meguired him to do a lot of extra work.
Despite this he has been denied overtime by Mrli¥aeyand this has put him in an
impossible situation, described by him attery at work Mr Thamer also believes
that he has been placed under unreasonable scautthgriticism by Mr Freyberg. In
particular, he claims that Massey has been gufligrmoring and/or delaying requests
for assistance from him. Mr Thamer also claimg Heahas been denied advancement
within Massey by Mr Freyberg. Mr Thamer also b&de he has been harassed, even
to the extent of racial harassment, by Mr Freybdfgally, Mr Thamer claims that a
review of the IT Department's infrastructure andpmort, commissioned by Mr
Freyberg, was further evidence of threatening bielaby Mr Freyberg and was done
as retaliation for Mr Thamer’'s complaining abous kituation. Massey denies each

and every one of these complaints.

Ordinarily the Authority would only deal with matsethat occurred prior to the filing

of the employment relationship problem. In thisesain the interests of justice and
because the parties are in an ongoing employmkatioreship, | decided to investigate
and determine all matters put before me in evidenidas included a great amount of

material relating to events that occurred as régastNovember 2005.

Mr Freyberg has been Mr Thamer’'s manager sincemideof 2001. Hence they have
had a reasonably long term relationship. While géhleave been difficulties in this
relationship, as | have indicated above, thoselprnog had all been resolved as of 31
March 2005. It is useful to note, however, siniiles between the problems which
arose pre-settlement and those that have arisaprsgibement, even although it is
only the latter which are addressed here diredttyessence, however, | have only had
regard to events post-settlement, as all previoagens have been resolved. It would

undermine the administration of justice, which iasically determined by the
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Employment Relations Act in this sphere, were mattehich had been disposed of,

particularly by agreement, allowed to be raisedraga

Mr Thamer claims that he has been required to doatbrk of at least three or four
people. Mr Thamer was invited to bring witnessessupport of this claim but he
elected not to do so. This meant there was adadorroboration from other people
as to Mr Thamer’s claims, which made it much moifécdlt for me to accept the
very serious allegations he has made. On the busihe evidence before the
Authority, | am unable to find that Mr Thamer wasfact required to do the work of
three or four people. What can be establisheldaisthere is a staff vacancy at present.
| find, however, that it is not appropriate to lagy particular blame on either Mr

Freyberg or Mr Thamer for the delays that have wechin filling that position.

Mr Thamer had in fact previously made out a casadllitional staff on a permanent
basis, as one option for dealing with the perceieedess of work in the IT support
section. Other options identified by Mr Thamer svéhat he could do more work
himself through overtime or that some work coulddoatracted out. That request,
however, predated the settlement and therefore lelylderg took the view that it did
not need to be responded to. | find that this easasonable conclusion for him to

reach as all matters had been resolved at that time

The matter was raised by Mr Thamer again on 15|Apui in different terms in that
he suggested only the one option of hiring add#tictaff. Mr Freyberg repeated his
previous advice to Mr Thamer that the Departmerg nat in a financial position to
hire additional staff. It is clear from Mr Freylyés evidence, which | accept, that the
Department has been forced to implement a sinkehgdlicy where staff numbers are

reducing rather than increasing, because of redwgtudent enrolments.

Mr Freyberg decided that the issues of workload ld/tme dealt with in the meantime
by prioritisation, delegation of work by Mr Thamand contracting out of work if
necessary. This decision was entirely within hisrggative, | find, for reasons given
below. Mr Freyberg’'s key response, however, wamstitute a review of both IT

support and IT infrastructure in the DepartmenthisTreview was approved by Mr
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Freyberg's boss, Professor Barry McDonald, the\Rece Chancellor of the College of

Business. It was formally announced in May.

Mr Freyberg envisaged that the review would be cotedl by a group of five,
including himself and Mr Thamer. Mr Thamer, howewteclined to be involved in
the review, in part at least because he felt iticompact on his claim before the
Authority. More fundamentally, however, he feltathit was merely part of Mr
Freyberg’'s campaign to make his job untenable. rékeew has in fact been on hold
for several months, principally because of the pidé for change as a result of
probable reductions in the number of academic gstadf the Information Services

Department supports, as a result of a continuedkctexh in enrolments.

| simply can not accept on the balance of prob@slithat what appears to be a
genuine restructuring exercise, in which Mr Thames given the opportunity to
become an integral part of, is an exercise desigoaniake Mr Thamer’'s job even
more intolerable to him than it already is, or ddoges harassment in any way. This
is primarily because of the opportunity afforded Whramer to be a member of the
review panel. This, combined with his intimate Whedge of the area because of his
job, would have meant that he was in an ideal posib demonstrate the importance
of his position, as well as the need for additistaff. In any event, Massey is entitled
to conduct such reviews from time to time. | do accept that there has been any bias
or any other procedural irregularity in its estabihent and therefore there are no legal

grounds to challenge it.

In Mr Freyberg’s response to Mr Thamer’s requestaiiditional staff, he also stated
that Mr Thamef'should aim to have a discussion with me soon alpoigrities and how we

will manage our labour needs in the interim’Other than requests by Mr Thamer for
overtime, | accept that he has not made any speeifponse to that suggestion by Mr

Freyberg.

Mr Freyberg has also offered to have work contioigt if there is too much work for
Mr Thamer to do. Mr Thamer, no doubt because st gdéficulties with contractors,
does not consider that an efficient and effectiag wf dealing with the work required

in his area. In particular, Mr Thamer was verya@gointed with the standard of
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service provided by an internal contractor fillidg vacancy in the Department’s
Palmerston North campus at present. | accept Flyldarg’'s assurance that whenever
concerns about a contractor’s performance weredaisth him, he raised them with
the internal contractor’s superiors at the Massaypus. It follows that Mr Thamer
has declined assistance in the form of contracteingzch may have alleviated some of

the resourcing problems he believes the IT Supgemtion faces.

Because of Mr Thamer's perception that reasonatdedards of service to the
Department of Information Systems cannot be pravidader the level of existing
resources during standard hours, he has voluntaisked a significant amount of
overtime since the date of settlement. Mr Tharmevell aware that his standard hours
of work are 37.5 per week and that he is requiogotve overtime approved prior to it
being worked. Despite this, Mr Thamer has worké&®8 hours overtime between the
period of 1 May and 25 October 2005. Thus oveeop of 25 weeks Mr Thamer
claims, and | accept , that he has worked on aeesagr 60 hours’ overtime per week.
Thus he has worked approximately 100 hours per week this period. This level of
work, particularly in the circumstances of this e&awhere it has been clear to Mr
Thamer that overtime is only to be worked when aped, is not only astonishing but
most likely unsustainable. In this regard | acciyet health and safety concerns of
Massey that should this amount of hours workedaadtbto be continue unchecked, it

could be injurious to Mr Thamer’s health over thed term.

| accept that Mr Thamer has worked these hours thélbest intentions. At the end of
the day, however, it is Massey that is respondinleéhe standards of service in the IT
Department, as Mr Thamer’s employer. As the manafte area, it is therefore Mr
Freyberg, not Mr Thamer, who is ultimately respblesifor the standards of service.
It is not for the Authority to intervene in his dgion-making, in circumstances where
he has decided not to approve overtime for Mr Thrans@andards may well slip if Mr

Thamer reduces his working hours, but Mr Freybsrthe one who will be judged on
that, not Mr Thamer. In this regard, it is not tisée of the Authority to substitute its

decision for that of an employer in a clear aremmahagement prerogative.

What Mr Thamer’'s behaviour actually shows, | hakdthat he has been unable to

accept decisions made by Mr Freyberg in terms ef ldvels of servicing to the
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Information Systems Department and has thereforedao the only way he knows
possible to remedy this, i.e. by taking on extraknor himself. The difficulty that
Mr Thamer could face in the long run extends beyttradrisks to his health. This is
because Mr Thamer appears unwilling or unable teptcdirection from his manager
in any area he disagrees with. This springs, liebbe] from a fundamental
misunderstanding of his responsibiliies as an eyg# of Massey. The
misunderstanding is that he insists on taking feponsibility for the overall
functioning of his part of the IT operation, despiis manager making it clear that he
IS not so responsible. How Massey deals with idgge is for it to decide. What is
clear, however, is that the Authority can not im&re on Mr Thamer's behalf on the

basis of the evidence before it.

Because of the tensions between Mr Thamer and EylkErg, they have only held
three or four face-to-face meetings since 31 Marthey have relied principally on
written communication. A close assessment of thiiéem communication does not
show any of the threatening behaviour, when viewbpkctively, that Mr Thamer
complains of. Rather what it shows is a fundametifference of perception about
how the support services Mr Thamer manages, buFMyberg is responsible for,
should be operated. What the correspondence did/ stas management making
decisions that Mr Thamer did not agree with. Nohi, however, disclosed decisions
that no reasonable employer could ever reach,cpdatly when most if not all related
to clear areas of management prerogative, suclmeaslitection of the Information
Services Department. As | have stated alreadynaitely the responsibility for the
provision of these services lies with the Universitrough Mr Freyberg and Professor

Barry McDonald.

In particular, the documentation did not expose angeasonable behaviour by Mr
Freyberg over his treatment of issues between Mmidr and two other employees.
Mr Freyberg investigated those matters and trieddek a resolution between the
parties. The fact that he did not side with Mr ifiea does not mean that he did not act
reasonably, | determine. | also accept that Massfforts to ensure that a contractor

had access to a computer during a period of Mr Eranteave were done innocently
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and without breaching Mr Thamer’s privacy, partaily as the contractor did not

utilise Mr Thamer’s computer, as had originally bhesvisaged.

Furthermore, Mr Thamer gave clear evidence thatdlte not complain about
Mr Freyberg’s behaviour because he had previoustyhad responses from Professor
McDonald about complaints against Mr Freyberg amchlse he had no confidence in
Massey’'s human resources staff. For instance, Mmler says that he was abused,
threatened and intimidated at a meeting on 11 Midly Mr Freyberg, yet he told no
one of this. Despite this, on the occasion that TMiamer believed he was being
directly discriminated against on the grounds aferahe did complain to Ms June
Dallinger, Massey’'s Employment Relations Managéhis makes it is more unlikely
that the other serious allegations against Mr Feaylhad substance, as they were not

raised by Mr Thamer at the time.

Mr Thamer also provided a number of written statetsidy staff in support of him.
One of these people stated that they had heardré&bErg shouting at Mr Thamer on
more than one occasion. Mr Freyberg denied shguairMr Thamer, although he did
accept that on occasion he had raised his voibarain frustration. | do not take this
matter into account, because it was clear thaetlbesasions preceded the settlement
of 31 March.

On the balance of probabilities, | do not accemt tMr Freyberg unreasonably
declined overtime requests by Mr Thamer, despigefdlct that he did in fact work
what would have to constitute excessive overtinibese were, | hold, examples of
the different perceptions of the direction and suppservices necessary to the

Department of Information Systems highlighted above

As a result of the difficult communications betwettie parties | accept that Mr
Freyberg has on occasion been slow to respondjtests from Mr Thamer. In all the
circumstances of this case, however, | do not demsithat those constitute
unjustifiable actions. Furthermore, there was nsadvantage to Mr Thamer’s
employment resulting from the occasional somewdiatyt response. Certainly when
assessed against the difficulties that Mr Freybleag had on occasions getting

responses from Mr Thamer, these omissions wererommigr, | hold.
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In order to gain a pay increase, Mr Thamer hasxtobd exceptional performance.
Such assessments are made annually and the assepsoeess for 2004/2005 has not
been completed. Until that process is completieel,Authority can not intervene to
say that Mr Freyberg has failed to adequately reisegMr Thamer’s performance.
Both parties have a responsibility to ensure th& process is advanced quickly.
Furthermore, under his employment agreement Mr Enanas to apply for a pay

increase formally and he has not done so to date.

| turn finally to the serious charge of racial lem@ent. Mr Thamer advanced two
grounds for why he believed he was being raciallyaksed. The first related to
comments that Mr Freyberg made in a meeting attebgeanother member of staff,
as well as Messrs Thamer and Freyberg. These cotemeere made during
introductory comments by Mr Freyberg. He noted ta Thamer was about to take
leave and then made some reference to the counlvly ®hamer’s birth (Iraq) as not
being a safe place to visit at this time. Givent tttas comment was made in a
conversational context, | find that it did not coge racial harassment. | accept that
Mr Thamer took personal offence to the link betwdenlack of safety in Iraq and his
forthcoming holiday. This offence appears misptack hold, on the balance of
probabilities, particularly as neither Mr Freybergr the other staff member present

could recall any such comments being made.

Mr Thamer’'s other concern is that he was the omlg who has been treated in the
way that he has at Massey. This is a claim of ggterality that it is unlikely to ever

be sustained as racial harassment. Furthermaeguidlence does not establish any
unfair treatment of Mr Thamer. As | have foundttha has not been treated unfairly |

therefore conclude that he has not been racialigdsad.

Deter mination

31.

In order to find in favour of Mr Thamer, | wouldV&to find that his employment was
affected to his disadvantage by some unjustifi@aiéon by Massey. Unfortunately
for Mr Thamer, | have determined that there havenbeo unjustifiable actions by

Massey. | therefore dismiss his claims.
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Costs

32. On behalf of Massey, Mr Kynaston sought costsathilgher end of the range between
$1,500 and $3,000. Because a lot of the matera documentary in nature, the
Authority’s investigation was able to be conductéthin the standard period of one
day. A great deal of preparation was required dvaace of the investigation,
however, by the parties. This process was made wtifficult for Massey because of
the generalities of Mr Thamer's claims and the latkspecific details as to where,

when and how he was mistreated.

33. In all the circumstances of this case, | consitiat in award of $3,000 in Massey's
favour is justified. | therefore order the apphtaThamer R Thamer, to pay to the

respondent, Massey University, the sum of $3,00fbsts.

G J Wood
Member of Employment Relations Authority



