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DETERMINATION OF THE AUTHORITY

The problem

[1] The applicant (Mr Taylor) applies to the Authorityr relief under section 68 (5) of the

Parental Leave and Employment Protection Act 198& Act) to forgive non-compliance with the

formal requirements of the Act. Mr Taylor had aeglfor paid parental leave but that application
had not been received by the Inland Revenue Depattomtil after he returned to work, resulting
in a refusal to grant leave.

[2] The Department of Labour as respondent (the Degat)racknowledges that there ans
irregularity with Mr Taylor’s application for parental leavetimat the strict requirements of the Act
have not been complied with. However, the Depantradvise that, were it not for that irregularity,
Mr Taylor was entitled to paid parental leave.

The process

[3] On 8 May 2006, | convened a telephone conferentedes the parties and elicited from
them the information that | required in order tosidler the matter appropriately, reach a decision
and prepare this determination.

[4] | indicated at that telephone conference, havingrchéhe parties, that | did not require
anything further from them and in particular didt mequire either further submissions or the
attendance of the parties at an investigation mgeti progress the matter.

[5] | undertook to endeavour to reach my conclusiomptty and issue a determination as soon
as | reasonably could.



Thefacts

[6] Mr Taylor works for the University of CanterburyHe applied for and was granted paid
parental leave from 5 December 2005 to 27 Janua®g,2an eight week period required to enable
him to travel to Thailand with his wife to adopt alpandoned four year old girl.

[7] The application for paid parental leave is compleda an Inland Revenue Department form
and then filed with that department. The form kestions which are required to be completed by
the employee and by the employer.

[8] Mr Taylor completed his part of the form in Decembat he was unsure whether he would
receive full pay from his employer or not and hegdt clarification of that issue from the human
resources section of the University.

[9] Because of the time of year that enquiry was ngpaorded to because human resources staff
were away on holiday leave and it was not until {daduary that Mr Taylor was advised by the
human resources section of the University that belavindeed receive full pay.

[10] He says that immediately he received that advicepdsted the partially completed Inland
Revenue Department form to the University andetnss that there was then a further delay before
the University completed the form and sent it away.

[11] Certainly, had the University dealt with Mr Taylsrapplication immediately they received it
and then posted it on to the Inland Revenue Depentnthe issues the parties are presently
concerned with, would not have arisen.

[12] Mr Taylor says that the application now duly contgtewas posted to the Inland Revenue
Department on the last week of his parental leah shat it was received by the Inland Revenue
Department on Tuesday, 31 January 2006, one day MftTaylor had recommenced his duties at
the University.

Thelaw

[13] The effect of s71 (L) of the Act is to bring to and the entittement of an employee to
parental leave on the date on which that emplogderns to work. Given the application was
received the day after Mr Taylor returned to hisek) the application was not able to be considered
and so his application for parental leave failed.

[14] Section 68 of the Act makes provision for the Auityoto grant relief in respect to non-
compliance with the strict requirements of the Actt confers a right on an employee in
Mr Taylor’s circumstances to apply to the Authoifity relief in respect of airegularity.

[15] The section allows the Authority the opportunitygi@nt relief if it thinks it is reasonable to
do so having regard to the nature of the irregiylagood faith or otherwise of the parties and any
other matters it thinks proper.

Discussion

[16] Here the nature of the irregularity is minor, cam$ing a default of just one day. Thena
fides of Mr Taylor are undimmed by the breach. It isarlthat he did everything he reasonably
could of to ensure that the matter was dealt with timely fashion. He had a reasonable question
to ask his employer about the nature of the renaiiogr he was to receive. He was unable to get an
answer to that question because of the Christmidalggperiod. He did everything he reasonably
could have to extract that answer from his emplogeluding attending at the University on the
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first day it was open (5 January 2006) to estabiisanybody was available to respond to his
guestion.

[17] Nothing that Mr Taylor did was inappropriate orKexg in judgement and the default, if any,
was a function of the University’s inability to pnd to Mr Taylor's question at a particular time
of the year and then deal expeditiously with wred hecome a very late application.

[18] By reason of the time of year (the Christmas hglidariod) there was a genuine difficulty in
getting the matter dealt with by the University'sniian resources section because relevant people
were on annual leave.

[19] The Department does not oppose the granting afeliref sought and indeed makes the point
that, were it not for the irregularity just refedrm, the application for taxpayer funded paid ptak
leave would have been granted.

Determination

[20] | have considered the application before me anchexhthe decision that it is appropriate to
waive the irregularity and | now direct that Mr Tayis to receive the benefit of the parental leave
payment which, but for the irregularity referredherein, would have applied to his parental leave
from 5 December 2005 to 27 January 2006.

Costs

[21] Costs are to lie where they fall.

James Crichton
Member of Employment Relations Authority



