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DETERMINATION OF THE AUTHORITY

[1] The applicant, Ms Yvonne Taia-Heka, says she hasn henjustifiably
dismissed by the respondent, Carter Holt Harveyiteidn(“CHH” or “the company”).
The applicant claims compensation and the paymeat redundancy benefit. She

wants to be reinstated to her previous position.

[2] The respondent denies the applicant has been disthts made redundant.

[3] Ms Taia-Heka commenced employment with CHH in Mat&85 and since
then has worked in the Packaging Division. Untiigist 2010 she worked as a
Sample Maker, a job she had been doing for abtteefi years. It was paid at the

rate of $18.81 per hour and Ms Taia-Heka was a geemt dayshift worker.

[4] In July 2011 CHH discussed making the position neldumt. She was told that

the work she was doing would be shared among tiséirgx staff.



[5] Ms Tai-Heka did not want to lose her job. She wfisred a new role on the
nightshift by way of letter dated 14 July 2010. wias at a reduced hourly rate but
there were shift allowances that meant there waaotdoe an overall loss of pay but it

was a more basic position with the disadvantagearking nights.

[6] Ms Taia-Heka accepted the position.

[7] She believes that the role of Sample Maker hasraoed as another worker,
Mr Charles Cyfert, is working completing the fagtarders and pallet processing that
she was doing and doing all the sample making sk doing. She claims he does
the sample making part of the role as overtime #wad instead of the work being

shared by other employees it has simply been givér Cyfert.

[8] Mr Michael Guy, the General Manager of CHH’s PaBag Division, said
that in July 2010 the company carried out a restrecof the Paper Bag business and

a number of employees were made redundant.

[9] There were three key elements to the sample makileg sample making,
production services and training. Sample makingolved making samples,
production services involved distributing produntiarders to the factory and training

also included induction.

[10] Since 2008 there had been a reduction in the nuwibsamples required in
the paper bag business. In 2010 an average of theze made per week. That
averaged out at 1.5 hours per sample and one lowrrk a day for a Sample Maker
over a five day week. The duties of reviewing prcttbn orders and collection of
samples occupied three to three and a half houtaya CHH already employed
training staff and there was no identifiable needtfaining to be done by a Sample

Maker. The functions were to be redistributed agsbexisting staff.

[11] The proposals were set out in a consultation packigied to the applicant on
7 July 2010.

[12] Following receipt of that, the company receivedequest from the Northern
Amalgamated Workers Union (“the Union”) seeking adst of the estimated



redundancy calculation for Ms Taia-Heka. The agaplt was advised that if she was
unsuccessful in obtaining another position the meldncy payment would be
$62,766.00.

[13] On 11 July CHH received feedback regarding the ggajp No alternatives
were suggested.

[14] On 12 July Mr Guy met with Ms Taia-Heka to disctiss feedback she had
provided. Present at the meeting were Mr Ray Bianthe Union Secretary, Mr
Roger Reid and Ms Lindi Anderson, both union delegaand the Human Resources
Manager at the time, Ms Rachel Devlin.

[15] Mr Guy explained that Mr Cyfert and Mr Quenten Browho were employed
on the day shift and were already doing some ofstdraple making responsibilities
would carry them all out once the Sample Maker tomsiwas disestablished. Mr
Cyfert was employed as a trainer and was also deamgple making because of his
technical knowledge and Mr Brown was employed apaekaging technologist.
Production services was going to be automated dsttibdited by an existing
employee and the company already had full timenéra: My Cyfert and Mr Shaun
Palaneippan. Ms Taia-Heka was advised that a idacikad been made to

disestablish the role.

[16] She said she did not want to be made redundantsked if she could be
considered for a vacancy she was aware of on gt shift. Mr Bianchi advised that
the role was a Machine Attendant Bundler (“MAB”)goThe fact that it would be at

a lesser rate of pay was discussed. Ms Taia-Helsanterested in the role.

[17] Mr Bianchi asked whether if she was transferredh® MAB role and was
made redundant within a five year period the reduog calculation could be based

on her current rate of pay.

[18] On 12 July Mr Guy wrote to Ms Taia-Heka setting the pay for the night
shift role and confirmed that the Sample Maker notes to be disestablished. He

asked that she indicate her interest in the nigifit ©le by 9am on 14 July.



[19] Ms Taia-Heka advised she was interested.

[20] Mr Guy wrote a letter headedVariation to Employment Agreement”

confirming that she had accepted the night shit.rdHe acquiesced to the Union’s
request regarding the five year period should amddncy occur. The start date was
to be 15 August.

[21] She was invited to take independent advice andsadvthat before the transfer
to the new role could take place she would neesiigio her agreement to the terms set

out in the letter.

[22] The signed letter was returned on 19 July by heband.

[23] On 20 July Mr Bianchi wrote saying that the appilichad accepted the role
without prejudice and that CHH could not reduceliesic hourly rate.

[24] On 23 July Mr Guy wrote to Mr Bianchi saying he didt accept the without
prejudice basis or that there was any issue wethaghplicant taking on her new role.
He said Ms Taia-Heka could have another week taddeehether or not she would

accept the job on the terms discussed.

[25] Ms Taia-Heka did not advise that she no longer aaitite job.

[26] However, on 18 August a further letter was receifveth the Union claiming
that the reduction in salary was in breach of tlodleCtive Agreement and that Ms
Taia-Heka had been required to agree to the teontaimed in the 14 July letter
under duress. Mr Guy emailed Mr Bianchi saying CiHéinot accept those claims.

[27] Clause 41 of the CEA providéSubject to clause 40.3 no employee will have

their hourly rate reduce through the introductiohtlis agreement.”

[28] The applicant says her position still exists whk tajority of the tasks being
carried out by Mr Cyfert from her former office.hn&says she could have met a need
for flexibility. Sample making had not been thdyocomponent of her role for some

time.



[29] The applicant says that if the redundancy is genine is entitled to the

payment of redundancy compensation

[30] Ms Taia-Heka claims remedies for a personal griegaalleging that the
redundancy was not genuine. However, the resporgslyrst Ms Taia-Heka has not

raised a personal grievance.

[31] A personal grievance is referred to in the Statdroéfroblem. It is said to
be an unjustified action due to being treated dsindant by the respondent but no
redundancy compensation being paid according tad¢dandancy provisions of the
collective agreement. The Statement of Problem elsms that the former position
continued and no genuine redundancy arose. At agesn the Statement of Reply

does the respondent say that a personal grievascedt been raised.

[32] Mr Bianchi’s letter of 20 July 2010 does not retiera personal grievance but
claims that the company’s actions are contraryidase 41 of the CEA and refers to a
dispute. His 18 August 2010 letter refers to a ulispunder s129(1) Employment
Relations Act, being a dispute about the interpieata application or operation of an

employment agreement.

[33] The respondent gave implied consent to the pergpiealance:Phillips v Net
Tel Communications L{@002] 2 ERNZ 340.

Wasthe Sample Maker position disestablished?

[34] The applicant’s view is that the position still gsi as other employees are
carrying out the role. It is evident that thereswa full time position as Sample
Maker. The evidence was that the Sample Makeroresbilities averaged out at
three samples a week or one hour a day over aliyegeriod. The other work done
by her including reviewing production orders; aheé tistribution and collection of
samples provided for between three and three anmdhlfahours a day. Those
responsibilities were to be automated and distidibutvould be done by an existing
employee. Any training was being conducted by wotheployees employed as

trainers.



[35] At the hearing the applicant raised for the firste the issue that she should
have been permitted to compete for the role. Itlésar that other employees are
performing the duties that were Ms Taia-Heka’s. wideer, that does not mean that

the role of Sample Maker still exists.

[36] Ms Taia-Heka was not competing with anyone fomaw position”. There

was no new position. There was a reallocation tiedu

IsMsTaia-Heka entitled to redundancy compensation?

[37] Ms Taia-Heka was not made redundant. She wasunplus to requirements.
The intent of the agreement is that the partieeeghat it is preferable that
individuals are encouraged to remain in relocateghleyment rather than be paid

redundancy pay.

[38] No notice was given to Ms Taia-Heka. Pursuantléomse 3b all redundant

workers are to be given 6 weeks’ notice.

[39] Appendix A clause 1 refers taelocated employment”.The applicant seeks
to rely on the provisions of Appendix A. Clauseeders to alternative employment
within the Printpac-UEB Group. That provides faartsfer to a suitable alternative
position in another company with the agreementhef émployee and provides that
that the wages and minimum conditions shall beess favourable. There are express
provisions in Appendix A relating to transfer to o#imer company but no
redeployment provisions within the company. Tha that such provisions were not
negotiated is unfortunate.

Was Ms Taia- Heka entitled to be paid at the hourly rate of the disestablished
role upon transfer to the night shift?

[40] The applicant contends that the reduction of hirgaontravenes clause 41.

This provides:

41. Savings
41.1 Subject to clause 40.3 no employee will hae& brdinary hourly

rate of pay reduced through the introduction othgreement.



[41] Clause 40.3 provides:

Provided at least 70% of those employees whose itcomsl of
employment are to be varied agree to the variatienrelevant clause or
clauses of this agreement shall...

[42] The applicant’s hourly rate of pay was not affeddgdhe introduction of the

CEA; nor was it caused by the introduction of tHeAC

[43] The agreement to alter her salary was a resultnoihdividual negotiation
between Ms Taia-Heka and her employer and Ms TaileaHvas represented by her
union and a very experienced union advocate thrauigthe process. There was no

variation of the terms of the CEA.

Was Ms Taia-Heka subjected to oppressive behaviour?

[44] The Statement of Problem at para 2f states thete Respondent
unreasonably required the Applicant to accept aslesttractive and lower
remunerated position as an alternative to being enaedundant.”At para 2k it is
claimed that the bargaining was unfair as she wascded to enter into the agreement

by means that were oppressive, included durespravitled for undue influence.

[45] It is clear that Ms Taia-Heka was caught in an eapant and difficult
situation. Either she accepted a lower paid nsfjiift position or she would be made

redundant and paid redundancy compensation.

[46] While | readily acknowledge that Ms Taia- Heka felie had very little

choice, nonetheless there was a choice and shthevagrson who made it.

[47] Ms Taia-Heka herself raised the possibility of avento the nightshift position
at the meeting of 12 July 2010. A negotiationdakéd which included an agreement
by the respondent to pay redundancy compensatitimegbrevious rate of pay were

she made redundant from the night shift positicimwithe next five years.

[48] Ms Taia-Heka's position was disestablished and disestablishment took

place after due consultation during which the a@gpli had the assistance of her



union. The duties were reallocated among othéf atal Mr Cyfert is not doing Ms

Taia-Heka’s job.

[49] Ms Taia-Heka does not have an entitlement to realucyl compensation as
she was not made redundant. Her position was, Hmiagreed to transfer to another
position within the company.

[50] Ms Taia-Heka does not have a personal grievance.

[51] There has been no breach of the CEA.

[52] The respondent did not engage in oppressive belmanm did it apply undue

influence or use duress.
Costs
[53] If the parties are unable to agree on costs thgorekent is to file a costs’

memorandum within 28 days of the date of this aeiesition. The applicant is to file

a memorandum in reply within 14 days of receipthef respondent’s memorandum.

Dzintra King

Member of the Employment Relations Authority



