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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Timu) alleges he was unjustifyathismissed from his employment by the
respondent, the Waitemata District Health Boaré @loard). Compensation, lost wages and legal
costs are sought.

[2] The Board denies this allegation and contendsth@atismissal was substantively justified
and procedurally fair.

[3] The parties attended mediation but were unabledolve their differences.

[4] Mr Timu commenced employment with the Board in 2@02he Mason Clinic, a forensic
psychiatric facility. Mr Timu is a psychiatric rag.

[5] On 19 June 2004 there was an incident between khuTand a particular patient at the
Mason Clinic (patient A), which led to Mr Timu’ssihissal.

[6] On 22 June, patient A complained to James Gorejtananager at the Mason Clinic about
the 19 June incident. Mr Gore made a contempotanewitten record of the complaint and had
patient A confirm it.

[7] The essence of the complaint was that:

(@) There was a verbal disagreement between patienhdANMr Timu about whether
patient A could continue watching TV, patient A mtaining he had authority to
continue watching the television and Mr Timu sayitige opposite. Mr Timu
effectively sought to exert his authority over patiA by indicating to patient A that
patient Adid not make the rules
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(b) When patient A retired to his bedroom, Mr Timu ée¥ed him, entered the room and
continued a heated verbal exchange. It seemedvihdimu was again wanting to
make the point that patient A was not in charge.

(c) When patient A was advised by staff nurse White¢ teahad to take his antibiotic
medication, patient A refused, but, faced with thgstence of Mr Timu, patient A
eventually relented and went to the dispensary swnd/here he had his medication.
Patient A then threw the empty water cup throughdispensary window and went to
walk off.

(d) Mr Timu then sought to have patient A apologisstadf nurse White for throwing the
empty water cup and when patient A refused to apedo Mr Timu grabbed the front
of patient A’s shirt with one hand and pushed hgaiast the wall with the other.

[8] Mr Gore then spoke with Tania Andrews-Bell (Ms Aemis-Bell) a psychiatric assistant,
and she broadly confirmed the events as patierdaddracounted them.

[9] Mr Timu was asked to attend a preliminary interview22 June, the same day Mr Gore had
received patient A’'s complaint, and Ms Andrew-Beltatement. At this preliminary meeting, Mr
Timu was advised of the allegations, encourageskéik advice, and suspended on full pay pending
an investigation.

[10] The Board talked to witnesses to the 19 June intided forwarded their statements to Mr
Timu, in preparation for a meeting on 28 June atciMr Timu was represented by counsel, Mr
Simon Mitchell.

[11] The adequacy of the Board’s investigation to th@hfpwas firmly put in question by Mr
Mitchell. As a consequence, the Board undertoaletmterview some witnesses and the results of
these further inquiries were provided to Mr Timwamticipation of a further meeting on 7 July.

[12] A report was then prepared by Mr Blair Nugent, Bmard’'s human resources manager,
which attached the witness statements and reach@ €onclusions. This report was made
available to the Board's decision-maker, Mr Davevibs. Mr Davies is the Board’s general
manager, mental health.

[13] Mr Davies decided he needed to hear from Mr TirAunmeeting took place in that regard on
21 July 2004. Mr Timu maintained his position thdtile there had been a verbal altercation, there
had been no physical assault. Mr Timu also maiethihis position that there were issues of
credibility between the versions of the 19 Junenewaand that Mr Davies needed to resolve those
issues.

[14] Mr Davies retired with Mr Nugent to reflect on teeidence and subsequently returned to
advise Mr Timu that he considered the incident &nJine 2004 to constitute a case of serious
misconduct. He noted that the next issue he wioale to determine was that of penalty.

[15] Mr Davies suggested to Mr Timu that there be ahfarimeeting to discuss penalty. Despite
the Board’s enthusiasm for a further meeting, ndhsueeting took place. There was an exchange
of correspondence between the parties during wiichfimu put before Mr Davies the central
issues from his perspective, but in the result,Bbard’s decision was to dismiss, and this was
effected on 30 July 2004.

I ssues
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[16] The test is whether it was available to a fair esasonable employer to reach a decision to
dismiss after the conducting of a proper processwvastigation.

[17] In order to apply that test the Authority must bith the answers to the following
guestions:

(@) Was the process used by the Board in investigéti@d 9 June incident, fair?
(b) Was the decision to dismiss substantively justified

(c) Should anything be made of an earlier issue betwéefimu and patient B?

Theissue with patient B

[18] Because | have reached the conclusion that the wssh patient B is a red herring, it is
convenient to deal with it first. At the commeneaaof the first day of the investigation meeting,
Mr Timu’s advisers complained about the Board'sislen to adduce evidence about an earlier
issue involving Mr Timu and patient B. The Boasddsthat the evidence was relevant because it
involved similar facts and because Mr Timu’'s adrsgead claimed (allegedly erroneously) that Mr
Timu had an unblemished record until the 19 Jurt®l 20cident.

[19] It seemed to me the question was whether the Buaddelied on the earlier incident with
patient B as part of its decision-making matrixhot. If the earlier incident with patient B hadtno
formed part of the decision-making matrix, thenmig opinion, the earlier issue with patient B was
completely irrelevant.

[20] Mr Davies, the general manager of psychiatric ses/for the Board who was the decision-
maker in the dismissal of Mr Timu, gave me abs®utéear evidence that he was not aware of the
earlier incident before he made the decision tonidis, and only became aware of it after the
decision had been made and communicated to Mr Titnwas impressed with Mr Davies as a
witness and regarded his evidence as absolutelgsh@md straightforward. Accordingly | accept
that the earlier incident played no part in theislen to dismiss. On that basis, it is completely
irrelevant to this determination and | say nothingre about it.

[21] | note for the sake of completeness that other neesntsf the management team were aware
of the earlier incident with patient B. Mr Gore fastance was personally involved with the earlier
incident (as he was with the 19 June 2004 incideByt the earlier incident was not referred to in

the documentation provided to the decision-makerthe decision-maker gave me evidence which
| accept that he was not personally aware of thkeeancident. It is therefore not germane to the

present issues.

The process

[22] The Board is a large organisation and by virtuétsize and no doubt its complexity, it
adopts a form of inquiry in employment matters vhis to say the least de-centralised. As a
consequence of the process of inquiry which the@babitually undertakes in matters of this kind,
there were complaints by Mr Timu that the procebglvhad led to his dismissal was unfair and it
is important that | scrutinise that allegation ¢altg before proceeding further.

[23] Mr Davies is the decision-maker. He carries theariz delegation to dismiss as the
principal executive officer responsible for the @satric services of the Board. However, Mr
Davies is responsible for a large and complex ainihe Board’s activity and were he to personally
undertake inquiries into employment matters thate@efore him, he would arguably do little else.
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[24] Accordingly, Mr Davies delegates his responsil@itto some extent and it is the extent to
which that delegation happens which is Mr Timu’sm@ipal complaint.

[25] In this particular case, an inquiry was commissibae to what had actually happened after
the receipt of the initial complaint from patient And the apparent corroboration of that by a
colleague of Mr Timu, Ms Andrews-Bell. Of courdeefore any inquiry could take place, there
needed to be an advice to Mr Timu of a generalreahat an allegation had been received and that
it was to be inquired into. That was the naturethed first meeting between Mr Timu and
management representatives which happened on théhdathe complaint from patient A was
received. The purpose of that meeting as | reaitgzhragraph 9 above, was to advise Mr Timu of
the allegations, encourage him to seek advice asygesd him on full pay to enable an inquiry to be
undertaken.

[26] That inquiry was undertaken under the general aegi8ir Blair Nugent the human
resources manager of the Board. Mr Nugent causegesges to the alleged incident (all of them
staff members of the Board) to be interviewed aadehthe results of those interviews reduced to
writing and provided to Mr Nugent within an agraedeframe.

[27] Mr Nugent did not himself interview the complainawatr any of the witnesses.

[28] Mr Nugent simply collated the written transcripfstioe interviews that had been conducted
by others and then produced a report which weMitdavies with a recommendation about the
conclusions that Mr Davies might appropriately draw

[29] Mr Nugent in his evidence to the Authority alsoioaded that he regularly updated Mr
Davies verbally on progress.

[30] Contemporaneously with this report being made ak#8l to Mr Davies, it was of course
also made available to Mr Timu and there was @é&uirand subsequent meeting between Mr Timu
(this time represented by counsel) and the Boar@88dune. That meeting resulted in a decision of
the Board to re-interview some witnesses. Thats@®twas taken because of matters raised at the
28 June meeting by Mr Timu and particularly hisalegpunsel.

[31] A further meeting on 7 July 2004 between the Baardpresentatives and Mr Timu and his
legal counsel gave the latter a further opportumitycomment on, and challenge the evidence
accumulated by the Board in respect to the incident

[32] Only when that series of interviews between therBoepresentatives and Mr Timu and his
representative had occurred was the matter refdardally to Mr Davies by way of the Blair
Nugent report that | have already referred to. sTeport is dated 7 July 2004, the day of the most
recent meeting of the series just described betwéenimu and his legal counsel on the one hand
and Board representatives on the other.

[33] Mr Davies had not been personally involved in ahthese meetings and had no meeting or
contact with any of the witnesses, including thenptainant, up to this point. Indeed, the only
contact that Mr Davies had had was the informab&eupdates which Mr Nugent told me in his
evidence that he gave to Mr Davies.

[34] Once Mr Davies received Mr Nugent’s report the erathen passed to him for further
action and he naturally sought to meet with Mr Tiemd his legal counsel to discuss the matter.
This meeting took place on 21 July 2004. This waseeting where Mr Timu’s legal counsel urged
upon the Board’s decision-maker the notion thashn@uld himself see the witnesses (including the
complainant) and make decisions about what wesgresf to throughout the investigation meetings
as matters of “credibility”.



5

[35] This issue arose because on inquiry, it became ttlaathere were a number of staff around
about at the time that the complainant, patiensays that he was physically attacked by Mr Timu
and yet only one staff member (Ms Andrews-Bell) poahmensively supports patient A’s account of
the alleged assault.

[36] Mr Timu denied the assault and a number of hisseglies who were physically close-by at
the time that the assault allegedly took place e, based on the diagrams drawn for the
Authority at the investigation meeting, would bdime of sight of the alleged assault, saw nothing
or perhaps more accurately, said they saw nothing.

[37] Mr Davies was being urged to resolve this conflictthe evidence. What he said in

evidence before the Authority was that sadly, iswat uncommon for the Board to find itself in

the predicament where staff chose not to see trassigns of their colleagues. Assuming that
premise is accepted, it seems to follow that nowrhof further inquiry or testing of evidence by

the Board would result in one jot of change frora gosition that the Board found itself in in July

of 2004, namely, the position of having to makesaision based on conflicting information.

[38] For the Authority’s part, | have already indicatbdt | found Mr Davies to be an honest and
truthful witness and | accept that what he saythis particular regard is also truthful. 1 am not
persuaded that further inquiry from Mr Davies woullave resulted in any change. Mr Davies
would have been left in the position that furthere had passed without a decision being made as
to Mr Timu’s future and he would be likely no fuethahead. In the result, he would still have had
to make a decision on the evidence before him whashs often the case in matters of this kind, is
not necessarily internally consistent.

[39] At the meeting on 21 July, Mr Davies took an adjooent and together with Mr Nugent

retired to reflect upon what he had heard. He chaok and advised Mr Timu that he had reached
the conclusion that what had happened on 19 Jufié 26nstituted serious misconduct and he
offered Mr Timu the opportunity to meet again tealiss what sort of penalty ought to be imposed.

[40] In the result, Mr Timu’s representatives soughtyadol make submissions in writing as to
penalty and the decision to dismiss was subsequeratie on 30 June 2004.

[41] Mr Davies was clear that the finding that he mafisesious misconduct was supported not
just by an allegation of physical assault (which Mmu denied), but also by the verbal abuse of
patient A which although Mr Timu also denied, thevas a much wider span of evidence to
support. Mr Davies made the point during my inigggton meeting that both physical assault and
verbal abuse of a patient by a staff member carteitserious misconduct in terms of the code of
conduct and therefore either ground a decisiongimids.

[42] | have reached the conclusion that the processtadidyy the Board was procedurally fair. |
have tried to look at the matter in its totalitydamot to be overly analytical and judgmental of the
individual parts of the process, as | think theided cases in the Employment Court require.

[43] Taken in its totality, | think the process did cdynwith the basic and well-known test in
New Zealand Food Processing Union v Unilever Newalafel Ltd[1990] 1 NZILR at 35. That
decision requires three broad elements, vis:

(@) A proper and fair investigation;
(b) A genuine opportunity for the employee to be heard;

(c) Actual and genuine reflection by the employer oy arplanation offered before a
decision is taken to dismiss.
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[44] The only gloss on those well-known principles resatio the quality of the inquiries made by
the employer and whether or not Mr Timu’'s complaatout the lack of involvement of the
decision-maker can be made out.

[45] As to the second of those issues, the decisiorh@fQudge Goddard itbane v Waitakere
City Council(2003) 1 ERNZ at 104 is relevant.

[46] The Chief Judge makes clear that the decision-makest have an active role in the
process, but he acknowledges that it is perfegphr@priate for the decision-maker to delegate parts
of the inquiry work to subordinates.

[47] That is what happened here and | am satisfiedwhanh the matter came to Mr Davies he
considered it fairly, impartially and properly amigat he gave Mr Timu a more than adequate
opportunity to engage with him in the process. Tdw that Mr Davies ends up disagreeing with
Mr Timu and/or his advisers as part of the proceseither here nor there. The question is whether
Mr Davies has given Mr Timu an opportunity to geraly engage with him, and | believe the
evidence shows that he has.

[48] | also reject Mr Timu’'s claim that Mr Davies canlprdischarge his obligations as a
decision-maker by personally conducting furtheruings to resolve issues of “credibility”. Mr
Davies’ evidence before me was that it weasonably commofor staff to “turn a blind eye” to
issues such as this in the workplace and he thdatughtikely that any further inquiry would result

in anybody relevant having repaired recollectidv: Nugent, the Human Resources Manager, also
pointedly gave evidence that the withesses #ag saw nothing not that nothing happendd
those circumstances, | think the employer is editb make a judgement about what is reasonably
practicable, particularly when it is also undergsige to make a timely decision so as not to have
an employee party anxious about resolution fondareled period.

[49] Having dealt with those particular issues, and ypgl the Unilever test to the present
factual situation, | am satisfied that Mr Timu wadsde to be heard throughout, | am satisfied that th
evidence discloses a proper opportunity was giwemit to have his explanations considered
before any decision was taken, and | am satishatithe Board conducted a proper and reasonable
inquiry.

Was the decision to dismiss substantively justified?

[50] InW & H Newspapers Ltd v. Orafi000] 2 ERNZ at 448, the Court of Appeal emphesis
that the burden on an employer in these circumstaneas of showing that a full and fair
investigation disclosed conduct capable of beiggueed as serious misconduct. Given that | have
already found that there had been a full and faiestigation in this case, the remaining questson i
whether the conduct complained of constitutes asrmoisconduct or not.

[51] In the incident on 19 June 2004, over a periodoofies 15 minutes or so, the respondent
alleges that there are elements of both verbaleabiigatient A and a physical assault on patient A.

[52] Mr Davies, the general manager of the respondg#yshiatric services, was at pains to
point out in his evidence that both verbal abuse @mysical assault were each of them capable of
constituting serious misconduct in terms of theoeslent’s policies and procedures. That this is
the case is not surprising. The respondent’s stafhis area are dealing with some of the most
vulnerable individuals in our society and the regjent’s staff are plainly in a position of power
over those individuals.
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[53] For example, the Code of Conduct promulgated byréspondent contains these relevant
passages: Threats of abuse, physical or verbal, assault dimidation will not be tolerated.
Provocation will not be accepted as an excused:

Assault
Any form of assault of a client is not acceptable.

[54] Further, both physical assault and verbal abusalefieed by the respondent’s discipline
and dismissal policy as individually constitutirgrisus misconduct.

[55] The letter of dismissal dated 27 July 2004 confithe the respondent has made a finding
that both a physical assault of patient A and Vesibase of patient A actually occurred. In respect
of those findings, the letter of 27 July simply eeh its precursor letter of 21 July wherein the
respondent advised Mr Timu that its provisional @osion was that termination of employment
was the appropriate response.

[56] As we have already seen, Mr Timu denied the phiysgsault in its entirety although there

was corroborating evidence of that physical asstath one of his work colleagues. Further,

although denying verbal abuse of patient A, Mr Tigid acknowledge using bad language but
claimed both that that bad language was commohdamorkplace and in this particular case was
not directed at patient A.

[57] In relation to the verbal abuse question, there avasder span of evidence available to the
Board that inappropriate language had been usedrbyimu and in my opinion the Board was
entitled to find that that language had been daeett patient A.

[58] The Board does not base its decision exclusivelthemarrow issue of the alleged physical
assault. The Board takes the wider view thatlignhtbase is entitled to a high standard of cak a
respect and that that high standard is breacheflisioby a physical assault but also by the kind of
verbal altercation which the Board found provedirgiaMr Timu in this particular case.

[59] That being the position, even if | was to find tie balance of probabilities that the evidence
of the physical assault was insufficient enouggrtund an instance of serious misconduct and thus
a dismissal, the Board still seeks to rely on thdewpremise that standards have already been
breached by the verbal altercation which it foumdvpd, even before the question of physical
assault is considered.

[60] It is helpful to consider these two issues sepbratén relation to the verbal abuse, the
evidence seems to be overwhelming that there wdacina vigorous verbal exchange between
patient A and Mr Timu and the evidence also appsiog that Mr Timu initiated that exchange.
Mr Timu acknowledges that such an exchange did pi&ee, although he contends that he was
responding to what patient A said to him rathenthigorously asserting his position and of course
Mr Timu denies that he directed any abuse at pafien

[61] In giving evidence before the Authority, Mr Timufeered to the discussion with patient A
as heatedand agrees that he swore but claims thatfrustration was not directed at anyone in
particular.

[62] Mr Timu also agreed before the Authority to wavinig finger and he admitted that he
probably did sayou won’t fucking tell us what to do

[63] | am persuaded that the evidence supports the wsionl made by the Board that there was
verbal abuse of patient A by Mr Timu. The compdenhhimself gave evidence of that and although
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his evidence was given by telephone to the Authohis testimony was unshaken by the process.
Evidence was given by a variety of Mr Timu’s coljeas to the Board that there was verbal abuse
of patient A by Mr Timu. Mr Timu himself agreesathhe swore but claims that that was not
directed at patient A directly.

[64] Notwithstanding that claim, Mr Timu acknowledged giving his evidence before the
Authority a heated discussion involving swearingkreowledges waving his finger and says that he
probably did tell patient A that patient A wouldtriocking tell us what to do

[65] On the balance of probabilities therefore | findttit is reasonable for the Board to have
reached the conclusion that there was verbal atfysatient A by Mr Timu.

[66] That leaves us only with the physical assault alieg to consider. As | have mentioned
above, there was much less evidence of the phyasssalult although the evidence for that is stark
and not successfully challenged by the investigati@eting process. The Board is entitled to reach
the conclusion that it prefers the evidence ofdbmplainant, patient A, and one staff member to
the evidence of other staff. As | mentioned earliee Board’s withesses were at pains to point out
to me during the investigation meeting that it vaasot uncommon occurrence for co-workers to
decline to report matters such as this or to shhyilalecline to give evidence against work
colleagues. Mr Nugent for the Board also madeotheervation that it was more accurate to say
that witnesses claimed they saw nothing rather thainnothing had happened.

[67] Those are relevant observations given that thethegt| must apply requires that | not
substitute my own judgment for the judgment of éhgployer but rather must make a determination
on whether it is reasonably open to the employeeach the judgment that it did.

[68] Given the nature of the Board’s workplace and paldr challenges that that must engender,
the convictions of senior Board staff that the aloseof corroborative testimony in relation to the
alleged assault was not particularly unusual, d fimat the Board is entitled to reach the view,that
on the balance of probabilities, a physical assaydatient A by Mr Timu has actually taken place.

[69] | accept the submission of the Board’s counsel MraTimu’s actions need to be looked at
as a continuum. In that regard, the Board’s cdureferred to an earlier determination of mine
Aranga v. Department of Correctiori3A61/05, which was a case involving a prison @ffigvho
was dismissed for assaulting an inmate.

[70] In my determination in that case, | referred te@éhquestions which | considered needed to
be answered and applied the continuum approachagsang the facts of that case.

[71] Certainly a similar process in the present casdsléa a similar conclusion, namely that
Mr Timu entered the bedroom of patient A when hieaty had no need to, continued an exchange
with patient A when there was no necessary purgosaloing that (and when he could have
retreated at any time), and throughout the exchavigelimu was the initiator of the contact
between the parties.

[72] Even without considering the factual matrix for theident itself, the events leading up to it
disclose Mr Timu acting contrary to his employepcedures, contrary to best practice and in
circumstances where at any time Mr Timu could haikdrawn from the contact.

[73] There are decided cases where an employee hasdississed simply for verbal abuse
(although typically that verbal abuse is directé@ aupervisor or the employer himself). Physical
assault is also a judicially accepted ground femilssal. Thé\rangacase is a relevant example in

a not dissimilar occupation and there are also @kasrwhere an assault by a teacher on a school
student has been found to constitute a groundi$onidsal.
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[74] | conclude that it is available to the respondeaa to reach a conclusion that there has
been both verbal abuse of patient A by Mr Timu anghysical assault on patient A by Mr Timu
and that in consequence, Mr Timu’s actions do neetthe standard that the Board requires in
caring for patients in its district.

[75] It follows that | consider the Board was entitledéspond to those two examples of serious
misconduct by dismissing Mr Timu from his employrhen

Determination

[76] | have reached the conclusion that Mr Timu doeshawt a personal grievance in respect of
his dismissal by his former employer, the Waitani2itdrict Health Board.

Costs
[77] Costs are reserved.

James Crichton
Member of Employment Relations Authority



