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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1]

Ms Sword claims that she was unjustifiably dissed on one month’s notice from 14
February 2005. She asks that the Authority find #he has a personal grievance and award
her loss of wages and compensation.

Mr Barry Collins, the Managing Director of Collingravel Limited says that Ms Sword’s
work performance and attendance was unsatisfaatwdyfollowing warnings about the need
to improve, Ms Sword was justifiably dismissed.

Background Facts and Evidence

[2]

[3]

Ms Sword commenced employment as a Junior Tr@amsultant on 31 March 2004. The
position appears to have had two components. Msrébwi@s to be trained as a Travel
Consultant but the majority of her time was sperganising the details surrounding the
operation of Pacific Green Tours. The tours werenfainly older people who were members
of the Pacific Green Club. Ms Sword’s responsiletitincluded contacting club members/tour
participants and conveying certain information tediato the tours.

Ms Sword was employed on a trial basis for ¢hmeonths and her employment was confirmed
after that. The evidence of Mr Collins is that therk performance of Ms Sword was)éver
satisfactory from day one.’However, given that that there was a trial peaad Ms Sword’s
employment appears to have been unconditionallyirooed, this tends to suggest that Mr



[4]
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Collins never had any substantial concerns aboutwwrk performance during the trial
period.

Nonetheless, it is accepted that the work pertonce of Ms Sword was less than satisfactory.
Mr Collins says that over an 11 month period, slas &bsent from work for 32 days. Ms
Sword acknowledges that she had this amount of offidut her explanation is that this
included holidays that she was entitled to. Mr Dsllagrees that Ms Collins did take some
holidays, but those are not included in the 32 dhgthe is referring to.

Theevidence of Mr Collins

[5]

[6]

[7]

[8]

[9]

[10]

The evidence of Mr Collins is that particulaspacts of Ms Sword’s performance that he had

concerns about were:

- A continuous record of arriving late for work

- An unacceptable time spent on personal emailing

- Unchecked and sloppy correspondence being senttm clients causing their
dissatisfaction.

Mr Collins also says that 20-30 members of thefleaGreen Club resigned while Ms Sword

worked for him and that prior to her arrival théad not been any resignations.

Mr Collins says that because of these ongoingcerns, he met with Ms Sword on 23
December 2004. Also present was the Manager, MrcidaNiles. Mr Collins says that he
discussed with Ms Sword her continual latenesviagiat work, unchecked mail being sent
out with mistakes, complaints about her telephoaamer and her general attitude.

A further meeting took place on 4 February 2006 Collin’s evidence is that this meeting
was; ‘an exact replica of the previous meeting in December 2004 and tiate of the
problems that had been discussed then had beeesaddr The evidence of Mr Collins is that
he conveyed to Ms Sword that matters were becors@rgpus and that the business was
losing members from the Pacific Green Club and Wes having a subsequent affect on
income. Mr Collins says that Mr Niles explainedMs Sword that she had to get the basics
right. Mr Collins says that he also told Ms Swondtther job tvas in dangerand that if she
didn’t improve, ‘she would lose her job.”

The further evidence of Mr Collins is that &gte was no improvement in Ms Sword’s work
performance, on 14 February 2005 he had a thirdfiaatl meeting with her. Mr Niles was
again present. Mr Collins says that he informed Blword that her work was still
unsatisfactory, problems remained and that he g€ any future for her with the business.
Mr Collins says that he informed Ms Sword that slael one month’s notice to finish her
employment and that she could attend job interviewpay and he would provide her with a
basic reference.

Ms Sword left work that day. Mr Collins saysatiVis Sword did not return to work the next
day, rather she phoned about 4:00pm and spoke il and informed him that she would
not be coming back to work again.

The further evidence of Mr Collins is that sigbsequently discovered that before leaving on
14 February, Ms Sword had sent emails to 18 retipieonveying words to the effect that;
“the Boss had sacked her because she was preghinCollins says that he received ¢ouple”

of phone calls from other people within the tramelustry asking him if he was aware of the
email.



Theevidence of Ms Sword

[11]

[12]

[13]

[14]

[15]

[16]

[17]

Ms Sword acknowledges that she hadéw sick daysoff work due to the fact that she was
pregnant, albeit she did not know of her condiabthe time. Ms Sword says that she always
made a point of ringing work when she was goingedate and that usually this was due to
bad weather and an inefficient taxi service.

The evidence of Ms Sword (from her writtendfyj is that she became aware that she was
pregnant on 20 December 2004 and informed Mr Coliire following day. Ms Sword says
that on 23 December 2004, prior to taking her @mas leave, she had a meeting with Mr
Collins and Mr Niles and Mr Collins informed heiath[“she would not lose her job due to the
pregnancy and that they would support me in whatdgeision | made and my job was secure when |
returned back from Fiji."At the investigation meeting, Ms Sword told thetlarity that she
didn’t recall having any meetings with Mr Collinstlvanyone else present.

Ms Sword returned to work on 10 January 20@Braher holiday. She says that she had a
discussion with Mr Collins and told him that shesvgwing to keep her baby. Ms Sword says
that about two weeks later she was told by Mr @sllthat her work performancevds
lacking” and that she had been rude to clients on the heftep and he had received a
complaint. Ms Sword says that she asked what sulel ¢t to improve her performance but
received no response from Mr Collins. However hatihvestigation meeting, Ms Sword told
the Authority that Mr Collins told her thats#e had a lot of work to doMs Sword says that
she received difst verbal warning from Mr Collins for her unsatisfactory phone mann

In regard to the dismissal on 14 February 288 evidence of Ms Sword is that she was
called to Mr Collin’'s desk and no one else was gmesMs Sword says that Mr Collins told
her that; ['my job was being terminated and | had one monfintbmyself new employment. When

| asked why my employment was being terminateddspanded by telling me he had had another
complaint about my phone manner.”

The further evidence of Ms Sword is that Mrli®s asked her if he would like him to tell her
work colleagues that she had simply resigned g0 &save facé Ms Sword says that she told
Mr Collins it was up to him and that she didn’tlhg@are what he told them. Ms Sword says
that Mr Collins made one final remark to h@&'m sorry you got yourself pregnant.”

Ms Sword says that she immediately felt hurt arsdraninated against and that it was her
pregnancy that was the reason for her dismissalSierd acknowledged that she sent an
email to; [“a close friend expressing my grievance about tee ¢é my employment and how | felt it
was due to my pregnancy.”

Ms Sword says thatitie next day when work had finisHeghe asked a colleague, Ms Kylie
Ward, if she knew about the dismissal and that MsdNold her that she had overheard Mr
Collins talking to the Labour Department on the pda@and that he was seeking advice about
the process of dismissal. Ms Sword says that stre ¢bncluded thatjtey had been planning
to getrid of me ...... ”

Ms Sword says that on the evening of 15 Felyr@805, she felt that she could no longer
work at the travel agency and didn’t go into work 16 February, and on 17 February, she
called the office and spoke to Mr Niles and infodtem that she would not be returning to
work and that she would have someone else catl get her personal effects and drop off her
office key.



Other evidence

[18]

The Authority has also been provided with vent statements from Mr Niles, Ms Ward and
Ms Hayley Munday. All of these statements were mted after the investigation meeting

with Ms Sword on 14 February 2006, and Mr Collims2oMarch 2006. In regard to the latter

two statements, | am unable to give consideratiaimé content of those as Ms Ward and Ms
Munday have not been interviewed. However, | hasenbable to discuss the content of the
statement provided by Mr Niles with him and wilfeeto his evidence in due course.

Analysisand Conclusions

[19]

[20]

[21]

[22]

[23]

There is some conflict in the evidence of Mso&d and Mr Collins in regard to certain
matters. Of particular relevance is the evidencgapeng to the meetings that took place
between Ms Sword and Mr Collins on the various sldtés Sword’s evidence is that only Mr
Collins and she met, without any other person mteddowever, having read the statement
provided by Mr Niles and subsequently interviewad,H am satisfied that his evidence and
that of Mr Collins is more probable, both to theetnegs, and when Ms Sword finished work.

| am further satisfied that there were ongoprgblems with the overall performance of Ms

Sword particularly related to her attendance, tadeye manner and mistakes in

correspondence that she sent out to various peaptethat the reason for her dismissal was
because of her unsatisfactory performance overiagef time. Furthermore, | do not accept

that the dismissal of Ms Sword was in any way eslab her pregnancy. Indeed, Mr Collins

and Mr Niles confirmed Ms Sword’s evidence thatytl@ssured her that her position was
secure upon them becoming aware of that Ms Swosdpregnant.

Nonetheless, while | accept that the overadrfgrmance of Ms Sword was far from
satisfactory, | am unable to accept that her disahigas justified; for two particular reasons.
Firstly, while | accept that the faults in Ms Swardverall performance were drawn to her
attention, there is no material record of just wivas discussed, what was expected of her,
and the consequences of a failure to reach an &tiepevel of performance.

In Trotter v Telecom Corporation of NZ [1993] 2 ERNZ 659the Employment Court set
down the fundamental requirements regarding fadl @asonable treatment of an employee
who may potentially be dismissed for poor perforogarin summary, those requirements are:

(@ The employeenust be given specific reasons for the dissatisfacind a reasonably
specific and measurable improvement should thestebganded by the employer, giving
a reasonable trial period, to establish whether @imployee is able to achieve the
improvement.

(b) The trial of the employee’s work must be faid the results at the end of the trial
period considered dispassionately.

(c) Warnings for poor performance should be expéiod fair. They should describe how
an employee’s behaviour is deemed to be unsatsfaaive clear information about
what improvement will meet the employer’s requiesits, and how the improvement
will be measured. The purpose is to give an enga@n opportunity to improve, and to
enable a dismissal to be avoided.

While it appears that Mr Collins attemptedetplain to Ms Sword what was required, it also
appears that she was largely left to her own dewuaéh little or no training, or performance
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[25]
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expectations set down for her. While | accept thlat was required of Ms Sword was not

particularly complex, given her age and inexperenaconclude that there was an obligation

on Mr Collins to have set out in specific termsaety what was required of Ms Sword and a

specific time frame and a monitoring process tasnshat she had a reasonable opportunity
to meet those requirements. There was also anatioligto ensure that Ms Sword received

appropriate training and supervision in regardeorble in the business.

Secondly, the method that was used to terraitlae employment of Ms Sword was quite
unfair and unreasonable and failed to meet thedommhtal procedural requirements that an
employer must observe before deciding to dismisemployee. The minimal procedural
requirements that an employer must observe befeclithg to dismiss an employee are well
established and are set outNZ (with exceptions) Food Processing etc [UOW v Unilever
[1990] 1 NZILR 37. The requirements are:

1. Notice to the employee of the specifiegdition of misconduct to which the employee
must answer and of the likely consequences iatlegation is established;

2. An opportunity, which must be real as ggggbto a nominal one, for the employee to
attempt to refute or to explain or mitigate hisher conduct; and

3. An unbiased consideration of the workeg¥planation in the sense that the
consideration must be free from determination amdnfluenced by irrelevant
considerations.

The termination of Ms Sword’s employment wasdden, without any warning and
implemented without any opportunity to give any lex@tion or to obtain representation, or
to prepare in any way whatsoever. Taking particataoount of her age and inexperience in
the work place, this was most unfair and unreadenab

Given all of the above | find that the disnakef Ms Sword was unjustified and that she has a
personal grievance.

Remedies

[27]

Having found that Ms Sword has a personalvgmee, | turn to the remedies that she may be
entitled to.

(@) Reimbursement of Wages

Section 123(1)(b) of the Employment Relations 2@00, provides that where the Authority
determines that an employee has a personal grieydamay provide for:

“the reimbursement to the employee of a sum equaletavhole or any part of the wages or any
money lost by the employee as a result of the griee.”

Further to that provision, section 128(2) of thet Arovides that:

“If this section applies then, subject to subsett{3) and subsection 124, the Authority must,
whether or not it provides for any of the other eelies provided for in section 123, order the
employer to pay to the employee the lesser of a eguoal to that lost remuneration or to 3
months’ ordinary time remuneration.”
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Ms Sword claims for reimbursement of actuasof wages for three months. Ms Sword was
dismissed with one month’s notice but chose natddk out the notice period. That was her
prerogative, but she cannot be reimbursed for mgevhere she could have been earning but
made a conscious decision not to attend work arg®ek other employment, therefore the
reimbursement of wages can only be for a perio€igtit weeks. Ms Sword was paid $10.00
per hour or $400 a week. Therefore, the loss armeis $3,200 and that is the sum that she
would have been awarded. However, as it is my csimh that Ms Sword contributed to the
circumstances that gave rise to the personal grayahat sum will be reduced accordingly.

(b) Compensation

Section 123(1)(c)(i) of the Employment Relationgt 22000, provides that where the
Authority determines that an employee has a petgyrevance, it may provide for:

“the payment to the employee of compensation by &mployee’s employer, including
compensation for-
()  humiliation, loss of dignity, and injury to the fargys of the employee,; ...... ”

Ms Sword seeks compensation of the sum of $7,508.evidence is that Ms Sword was in a
particularly vulnerable position given that she vpasgnant and without any obvious means
of support and that the dismissal was visited upenwithout any warning, albeit on notice.
On the other hand, there is the evidence of Mri@gllwhich | accept, that Ms Sword
engaged in some vindictive action by send a sefiesnails to various people in the travel
industry. Taking everything into account, | con@utthat an award of compensation of the
sum of $5,000 is appropriate, to be reduced asibelo

(c) Contribution

Pursuant to the provisions of section 124 of tle, &he Authority is bound to consider the
extent to which the actions of the employee contatl towards the situation that gave rise to
the personal grievance anflthose actions so require, reduce the remedias Would
otherwise have been awarded accordingly. Giverotieeall lack of performance on the part
of Ms Sword and her failure to follow instructiorsgarding her duties, particularly in the
area of client contact and work attendance, | fimat the actions of Ms Sword contributed
significantly towards the situation that gave rige the personal grievance. Hence, the
remedies that would otherwise be awarded shoutédheced accordingly by 50%.

Penalty
Ms Sword also sought that a penalty be awardedh®failure on the part of Mr Collins to

provide an employment agreement. However, giverottegall lack of evidence pertaining to
the failure to provide an employment agreement,thatiMr Collins is no longer trading, | do
not consider that the awarding of a penalty is appate and decline to do so.

Deter mination

1.

2.

| find that the dismissal of Ms Sword was unjiesd. She has a personal grievance and is
entitled to appropriate remedies.

Pursuant to sections 123(b) of the Act, Collingvel Limited is ordered to pay to Ms Sword
the gross sum ¢1,600.00 ($3,200 reduced by 50%).
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3. Pursuant to section 123(1)(c)(i) of the Act, ldsl Travel Limited is ordered to pay to Ms
Sword the gross sum 82,500.00 ($5,000 reduced by 50%).

Costs

Costs are reserved. The parties are invited tchrea@solution of this matter. In the event that a
resolution is not achieved, submissions may be nadee Authority for an order, within 21 days
of the date of this determination.

Ken Anderson
Member
Employment Relations Authority



