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APPLICATION FOR ORDER FOR PAYMENT BY INSTALMENTSUNDER
S.123(2) EMPLOYMENT RELATIONSACT 2000

[1] In my determination dated 13 April 2012 | found #ygplicant had a personal
grievance and awarded the sum of $1,123.20 grasg hest wages and $7,000 being
compensation for humiliation and loss of dignityCosts were reserved and a

timetable set for submissions.

[2] Before the due date for costs submissions to bgelbénd served a Director
of the respondent company Robyn Scott lodged adicappn for an order for
payment of the sums awarded by instalments un@i2B&) of Employment Relations
Act 2000.

[3] In her application Ms Scott advised that the comyp&as not in a position to
make payment of the monies awarded in a lump sudnadtached the company’s



2
financial statements for the years ending 31 M&@hO and 31 March 2011. Both
years show losses.

[4] The financial statements for the year ending 31dM&012 were not available
at the time the company made the application, hewds Scott advised that the
company accountants had been asked to preparedberds as soon as possible. For
some up to date information Ms Scott enclosed & afghe bank statement for the
company for March 2012 showing a debit closing heda

[5] Ms Hollis lodged a memorandum of counsel opposiegdpplication by the

respondent. Ms Hollis opposed the applicationhanfollowing basis:

. It would take an exorbitant amount of time, eiglgags, to make

payment of the full award;

. As the business is running at a loss there is @ifsignt risk that the
respondent company would simply wind itself up s ta avoid
existing creditors and re-establish a new comphayeby successfully
avoiding existing liability including the award madh favour of the

applicant;

. The applicant disputes the reliability of the ficat statements given
there is no till tape in the till and wages aredp@om till takings and

some invoices are paid from till takings.

[6] Ms Hollis advised that it was the applicant’s inten to use measures

provided by the District Court for the enforcemehthe determination.

[7] Whilst the financial statements for the year en@&dMarch 2012 are not
available there has been some urgency in deterqithis matter as Ms Scott has
received advise that a bailiff is intending to ené an application for a distress

warrant this week.
Deter mination
[8] Section 123(2) of the Employment Relations Act 2p68vides:

When making an order under subsection 1(b) or (c), the Authority or
the court may order payment to the employee by instalments, but only
if the financial position of the employer requiresit.



[9] There are two matters for the Authority to consiglewhether or not to make
the order requested. The first matter is whether financial position of the
respondent company requires an order for paymenngtglment. The second is
whether an order should be made with respect tanpay of the awards for
reimbursement of wages and for payment of compemsdb the applicant by

instalments of $20 per week.

[10] The Authority in this case has not had the beroéfihe end of year financial
statements for 2012. The information provided wlosilipport that it is likely the
financial statements will again show a loss. Thengany does have some fixed
assets by way of plant and equipment and curreset&#cluding stock on hand. The
liabilities in the financial statement for end afay 2011 exceed the total assets. The
financial position of the company is such that pagtof the amount awarded in one
lump sum would in all likelihood involve borrowingoney and therefore increasing

the company’s liabilities.

[11] The Authority, given the known financial pasit for the year ending
31 March 2011, would in all likelihood conclude thimancial position of the
respondent requires payment by instalments. Thepmoposal before the Authority
for payment by the respondent by instalment isb0 per week. The proposal to pay
$20 per week would mean that the applicant would@ceive full payment for about
eight years or even longer given that costs ar¢oyé determined. That would place
the applicant in an inferior position to other dgters of the respondent and prevent
her being able to take steps to enforce the suttetermination in the usual way as

she is entitled to do.

[12] In the circumstances the Authority declines to m#dee order sought by the
respondent for payment to the applicant of $20nmsak.

Helen Doyle
Member of the Employment Relations Authority



