INTHE EMPLOYMENT RELATIONSAUTHORITY

AUCKLAND
[2012]NZERA Auckland 214
5340399
BETWEEN KENNETH RALPH
SHOEBRIDGE
Applicant
AND PARAKAI MOTORDROME
2009 LIMITED
Respondent
Member of Authority: K J Anderson
Representatives: E Bluegum and A Jefferies, Codnsdpplicant
P McBride, Counsel for Respondent
Investigation meeting: 23 February 2012 at Auckland
Date of Determination: 22 June 2012

DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Kenneth Shoebridge, claims that vias unjustifiably
constructively dismissed on or about 6 DecembeO280r Shoebridge asks that the
Authority find that he has a personal grievance amgrd him various remedies.
Conversely, the respondent, Parakai Motordrome 20@8ted (PML) says that
Mr Shoebridge was not constructively dismissed.hBathe resigned during the

course of a restructuring process.

[2] PML has a counterclaim against Mr Shoebridge. It aeged that
Mr Shoebridge resigned from his employment andedaifo work out the 21 days
notice with the result that the business incurrathages. PML also seeks that a

penalty for breach of the employment agreemeniripmsed upon Mr Shoebridge.



Background

[3] PML operates a small mechanical repair shop busiriealso operates as an
Automobile Association (AA) breakdown contractor. r Bernard Flynn, the
managing director and principal shareholder ofdbepany, purchased the business
in June 2009. Mr Shoebridge commenced employmedhtRWIL on 29 June 2009.

[4] The evidence of Mr Shoebridge is that, at the conuement of his
employment, he worked as a general mechanic fontadoononth and then when the
changeover of the ownership was complete, he asshmdull duties as supervising
mechanic. The common evidence of Mr Shoebridge BhdFlynn is that the

employment relationship was reasonably congeniahduhe first year.
Health issues

[5] About the end of January 2010, Mr Shoebridge wasitéed to hospital with
chest pain. He was diagnosed with high blood pressut no cardiac problems were
found. Mr Shoebridge returned to work having ongeb absent from work for one
working day. Mr Shoebridge incurred some similaghhblood pressure symptoms in
mid-March and again in May 2010. On 21 June 2010Shkbebridge was found to
have" dangerously high blood pressure and was admitted to hospital. dtlemed to
work on 29 June 2010. It appears that Mr Flynn lsmime concerns about
Mr Shoebridge’s health and he recommended thathdeBridge visit his doctor and
discuss taking some time off work until his healtabilised. Mr Shoebridge
subsequently was told by his doctor that he shaotdwork for three months but he
says that he persuaded the doctor that he sholydstmp work for three weeks as he
was feeling” a lot bettet. Mr Shoebridge says that he was off work until ghibe
end of July 2010.

[6] Upon his return to work, it appears that Mr Flyrtill /ad some concerns
about Mr Shoebridge’s health and Mr Shoebridgei@dmout what have been termed
office duties for two weeks. Mr Shoebridge sayd #féer he returned to work after
his ill health, he noticetla remarked change in attittideowards him from Mr Flynn.
Mr Shoebridge says that he was required to do extrk. In particular, he refers to
stock control and procedure write-ups (work pobcamd procedures). Mr Shoebridge
also attests that he previously had the use ofr& war but when he returned to work

he no longer had access to the car. Mr Shoebrigggethat Mr Flynn began to exhibit
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“a lot of animosity towards him. Indeed, Mr Shoebridge portrays aasitm where
Mr Flynn, allegedly, underwent something akin toampaign against him following

his return to work.

[7] However, on the weight of the evidence, | find ttiegre is no substance to the
allegations made by Mr Shoebridge and that hisgpdi@n of some relatively minor

events is largely an exaggeration of the true sdoaFor example, the matter of the
car no longer being available to him was quite $ynfand logically) explained by the

fact that the vehicle was used for AA breakdown ecats and as Mr Shoebridge was
ill, other staff carried out the AA call outs. MlyRn says that Mr Shoebridge having
the use of the car prior to his illness was reglist a “perk” and there was no

contractual entittement to the use of the car.efgard to Mr Shoebridge carrying out
alternative work, this was because, during his mteseanother mechanic had to be
employed and upon the return of Mr Shoebridge pleisson was still there, hence
Mr Shoebridge was utilised to carry out some othéres that were important to the

business.

[8] On the whole, while | accept that Mr Shoebridge rhaye undergone some
minor changes in routine upon his return to wotkrahis ill health, | find that there is

little tangible evidence available to support Hiegations about the general attitude
and behaviour of Mr Flynn towards him immediatelldwing that return to work.

Further events

[9] On 13 November 2010, there was some discussionebetWir Shoebridge
and Mr Flynn relating to some apparently negatieedback that Mr Flynn had
received from a customer regarding Mr Shoebridgeppears the conversation then
led to Mr Flynn informing Mr Shoebridge that due ttee financial position of the
business he would like Mr Shoebridge to considengaishing the supervisory role
and do more mechanical work, so that the businestd ccharge out more hours
relating to that type of work. The evidence of Myrkh is that he asked
Mr Shoebridge to consider the idea so that theydcdiscuss it further.

[10] Mr Shoebridge has a different view of this discossi He says that Mr Flynn
told him about how the business was in financidfiadilty and then informed
Mr Shoebridge that he wanted him to resign fromplaisition“or he would take steps
to remove me” Mr Shoebridge says that Mr Flynn told him thatould “look better
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to other staff”if he resigned. Mr Shoebridge attests that MnRHmade it clear that

he was going to remove me if | didjr&sign]’ . In regard to this latter point, Mr Flynn
acknowledges that he did say to Mr Shoebridgeithabuld look better to the other
staff if Mr Shoebridge announced it was his idegetmquish the supervisory role and
carry out the mechanical work as discussed. Mrr-lganies the allegation that he

wanted to remove Mr Shoebridge.
M eeting 22 November 2010

[11] As a result of a request by Mr Shoebridge, a mgebatween him and

Mr Flynn took place on 22 November 2010. Mr Shogdpei was accompanied by Ms
Paula Fitzgerald in a support role: she also tamlesi\which appear to be commonly
accepted as being a reasonable reflection of thiéersathat were discussed. In

summary, the notes record that:

(@ The meeting was arranged at the request of Mr Shimgbto discuss

the current situation in regard to his positiorsagervising mechanic;

(b) Mr Flynn advised that the business was under fihnressure, he
had completed some forecasting over the previousvieeks and if
something was not done soon, the business wagddundet in three
or four months. Mr Flynn was looking at optionsttiaauld improve
productivity and efficiency while retaining the eostaff structure. The
position of supervising mechanic was being lookigloua Mr Flynn did
not currently have any firm plans about the positamd was seeking

input from Mr Shoebridge on this;

(c) Mr Shoebridge felt he was beifigpushed odit of his job and gave an

example of Mr Flynn having “unload&dn him in front of other staff;

(d) Mr Shoebridge advised he was happy to work a feyrwleek and he
had spoken to another staff member who was prepardd the same
to help the business;

(e) Mr Flynn advised that he intended to move two o#raployees onto

one week in five for the AA breakdown shifts;
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) Mr Flynn agreed that some of Mr Shoebridge’s thasigin assisting
the business were good and he wanted to continuwetk with him
but was looking at how he, Mr Flynn, could “infllegh himself into
the supervisor’'s role. Mr Flynn acknowledged thathe was not a

mechanic and he needed some assistance in this area

[12] The notes record that Ms Fitzgerald made some martiste comments about
Mr Shoebridge and Mr Flynn discussing any persawaalflict issues. The meeting
concluded on the basis that Mr Flynn and Mr Shalglriwould discus$ personal
issues and conflictsbefore a further meeting on 27 November 2010. dt wlso
agreed that the proposed restructure would bedadtlehe forthcoming meeting on
that date.

[13] On 23 November 2010 there was some discussion betwé Flynn and
Mr Shoebridge. Mr Flynn prepared some notes pengimo the discussion which
occupied an hour. There was some discussion abo@&hiebridge’s ill health and
the possible effect on his confidence and secultyFlynn made some positive
comments about Mr Shoebridge’s role as a superaisdrthere was some discussion
about how various tasks could be managed. WhileSMrebridge portrays a
somewhat negative perception of Mr Flynn’s commemtsthe whole, it appears that

the discussion between the two men was reasonabstractive.
M eeting 27 November 2010

[14] A further meeting took place on 27 November 201thwis Fitzgerald again
present in a support role and taking notes. Thexg eonsiderable discussion about
the operation of the workshop and the respectiveesroof Mr Flynn and
Mr Shoebridge. Mr Shoebridge was given a letteedi@7 November 2010:

Re Proposed Restructuring

This is a follow up to our meeting on 22/11/201@em@aded by you,
Paula and myself where | announced that | was deriag
opportunities to increase productivity and efficgror the business.
As | explained then one of these opportunities wadssibly involve
a restructuring of the supervising mechanic’s roleave considered
further and decided that a restructuring is reguite ensure the
continued financial survival of the business. Ths formal
notification that | intend to assume these dutigseti and therefore
the workshop supervisor role will become redund@he structure |
propose is to have three mechanics and an appreiicthe
workshop. | have attached the current job desongtifor the
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supervising mechanic and the proposed mechanits ravelcome
your feedback on this proposal which will be callgfaonsidered. |
intend to have finalise [sic] structure by 3rd Daber.

[15] Mr Flynn explained that he required feedback fronr SWioebridge by

6 December 2010 at the very latest as his curieahdial status was that his credit
cards weré maxed out and his home was mortgagéetb the hilt and he had to do

something to save the business. When Mr Flynn inéa that he enjoyed working
with Mr Shoebridge and was not trying ‘tpush him out, the latter responded that
he believed that Mr Flynn had made the decisiorestructure eight months ago. The
meeting appears to have concluded on that noteMnt8hoebridge being asked to go

home and think about things and respond as sugheste
Theresignation

[16] The evidence of Mr Shoebridge is that he had amiappent with his doctor
on Monday, 29 November 2010 and was then put ofkviar a week due to stress.
Mr Shoebridge returned to work on 6 December 2040 gave Mr Flynn a brief

resignation note:

Bernie, | Ken Shoebridge as on the 6/12/10 axg fgving you 21
days notice of me finishing.

[17] Under cross-examination, Mr Shoebridge acknowledipad he had sought
legal advice before resigning. Following some déston about whether
Mr Shoebridge would work out the 21 days’ notideappears to have been agreed

that he would not. Mr Shoebridge returned the deytto pick up his tools.
Analysisand conclusions

[18] Mr Shoebridge says that his resignation was indagbnstructive dismissal in
that his employer followed a course of conduct whie deliberate and dominant
purpose of coercing him to resignn support of this proposition, it is submitted fo
Mr Shoebridge that there are three distinct fatteds when combined, culminated in
Mr Shoebridge’s resignation:

! Auckland etc Shop Employees etc IUOW v. Woolw@KE} Ltd [1983] ACJ 963 (CA).



(@) A unilateral variation

[19] It is alleged that there was a unilateral variationVir Shoebridge’s role as
supervising mechanic. | conclude that this arguneenbt sustainable. This is because
a fair and reasonable process was adopted wherel8hbkbridge was consulted in
regard to the financial difficulties that the buess was experiencing. Mr Flynn had
certainly proposed that the position of supervismgchanic could no longer be
retained and that he envisaged that Mr Shoebridgkl continue to be employed as a
mechanic; with the result that his working hoursuldobe charged out: while
Mr Flynn, as the owner of the business, adoptedstipervisory role. Mr Shoebridge
was asked to give some feedback on the proposalidrsb to some extent. But when
asked for further feedback, by no later than 6 Ddwsy 2010, he instead chose to
resign. While it is understandable that Mr Shoedeidnay not have found what was
being proposed to be acceptable to him, | am sighat, given the financial
position of, what is in reality, a very small schilgsiness; the proposal put forward by
Mr Flynn was ultimately reasonable if the business going to have a better chance

of surviving.
(b) Workplace bullying and undermining

[20] It is submitted that Mr Flynn was “rude and abusivand subjected
Mr Shoebridge to different treatment than othefffst@eference is made to what
appears to have been a light-hearted comment irob@ct2010, relating to
Mr Shoebridge needing to complete his unpackingingarelocated to take up the job
at PML. It is argued that this remark was an infeeethat Mr Shoebridge might be
shifting again due to some perceived uncertainguaithe security of his job. But |
find that far too much has been construed from Wteatcept was just a workplace
joke or some banter. Perhaps Mr Shoebridge may pereeived it as otherwise, but

if so, | conclude that his perception was misplaced

[21] Itis also argued that Mr Shoebridge wasdermined in the presence of his
subordinates when mention was made of him beingmigy.” And a certain amount
has been made of Mr Flynn speaking to Mr Shoebridge terse manner on several
occasions; in particular, following an incident wdr Shoebridge backed a car out
of the workshop into another car parked outsideil&\ih can be accepted that in
regard to the latter incident, Mr Flynn was angng anade this obvious, this incident

has to be seen as a spontaneous reaction on thefpslr Flynn and indeed not
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particularly unexpected, given the circumstancesthat a customer’s car was
involved. The behaviour of Mr Flynn in regard tastlincident has been compared
with his reaction to a situation whereby it is g#d that another mechanic
“destroyetl a car engine two days earlier whereby the estunadpair cost was
between $2,000 and $3,000. Mr Flynn denies thatrbéated Mr Shoebridge any
differently from other employees and he referred otter incidents involving
Mr Shoebridge where he simply discussed these ithand in one situation there
was a change of working practice in the workshopil®there may have been some
tension in the relationship between Mr Flynn and¥ipebridge, |1 do not accept that
there is any tangible evidence that supports tbpgsition that Mr Flynn deliberately
or consciously set out to undermine Mr Shoebridged | do not accept that he was
bullied by Mr Flynn.

(c) Coercion to resign

[22] It is submitted for Mr Shoebridge that Mr Flynn, blgis actions and without
reasonable and proper cause”, conducted himselfcalculated manner designed to
force the resignation of Mr Shoebridge. In supmdithis proposition, Mr Shoebridge
refers to Mr Flynn telling him on several occasidhat: “you don’t want to be
working here do you?lt is also alleged that Mr Flynn told Mr Shoebrdthat if he
did not resign he would take steps to remove hiat.IBonclude that it is improbable
that the latter comment was made. Rather, Mr Flyawh conveyed to Mr Shoebridge
that the business was in financial difficulty and $hoebridge was asked to consider
a restructuring proposal. Mr Shoebridge has attechpd give the impression that
Mr Flynn suddenly transformed from being a caring aeasonable employeinto a

quite different person, as a result of Mr Shoel#idg@bsences due to ill health.

[23] | do not accept this to be so. | conclude thas iniore probable that a variety
of circumstances led to the operation of the bssineaving to undergo a serious
review if it was to survive and it was simply a teatof economic necessity that the
role of Mr Shoebridge came under scrutiny. Whileréhwere some apparent tensions
between Mr Flynn and Mr Shoebridge (for varioussoges) | do not accept that
Mr Flynn embarked on a deliberate course of adioiorce Mr Shoebridge to resign.
Rather | conclude that it is more probable that tuénis ongoing health issues,

2 Mr Shoebridge acknowledged that Mr Flynn was adgand caring employer during the first months
of the employment relationship.
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Mr Shoebridge was finding it difficult to cope withe changing environment and had

contemplated his future with the business some biefere deciding to resign.

[24] Having weighed all of the evidence, | conclude tlia¢ resignation of
Mr Shoebridge, while unfortunate and most probalmgxpected by Mr Flynn, given
the discussions that had taken place, was not astromtive dismissal and
Mr Shoebridge does not have a personal grievanieenGhis finding, it follows that
the various claims of Mr Shoebridge, relating tar@ach of good faith and a breach of

the implied terms of the employment agreementaks@ unsuccessful.
The counterclaim

[25] The respondent says that Mr Shoebridge breacheenijdoyment agreement
in that he failed to work out the 21 days’ notice raquired by clause 13.2 of the
employment agreement. The respondent claims dantddgbhe sum of $112.50 (plus
interest) being the additional wages cost incuraeda result of Mr Shoebridge’s
sudden resignation. A penalty is also sought puntsteas.136(2) of the Employment
Relations Act 2000. Apart from the fact that | sedpthat the counterclaim is

advanced somewhat “tongue in chiegik is not valid.

[26] As evidenced by his brief resignation note, Mr Shimlye gave 21 days’
notice of the termination of his employment. It veadsequently agreed that he would
not be required to work out the notice, as eviddroe the email dated 6 December

2010, sent by Mr Flynn to Mr Shoebridge. It incladke following:

| propose that we agree on a termination date beéember and |
pay you this amount [set out earlier in the emgliis one week’s
wages as full and final settlement.

[27] It is clear to me that there was a common agreeteteen Mr Flynn and
Mr Shoebridge that he would not be required to wawk the 21 days’ notice period;

hence the counterclaim cannot succeed.
Deter mination

[28] For the reasons set out above, | find that Mr Shidge was not constructively

dismissed. He does not have a personal grievance.

[29] [ also find that the counterclaim advanced by gepondent must fail.
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[30] For reasons of completeness, | record that Mr Sidgs had presented a
claim for payment of outstanding wages relatingyita being available on call during
the period 24 December 2009 to 11 January 201Ghmutlaim was withdrawn at the

investigation meeting.
Costs

[31] It is the understanding of the Authority that Mrogbridge is in receipt of
legal aid and hence the usual principles relewasuth circumstances most probably
apply. However, the respondent has requested tsi$ be reserved, presumably in
order to ascertain its position given the outcorhéhis matter. In the event that the
respondent wishes to present costs submissiohasiPl days from the date of this
determination to do so. The applicant has a furidedays to respond.

K J Anderson
Member of the Employment Relations Authority



