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DETERMINATION OF THE AUTHORITY

A. The application by Kana Shanmuganathan for interim
reinstatement pending the hearing of his personal grievanceis
granted on the conditions set out in this deter mination.

B. Costsarereserved.

Employment Relationship Problem

[1] On 29 November 2011 the applicant applied ® Authority for an order for
interim reinstatement to his former position as t&ys Control Manager with the
respondent. His application was accompanied bwragtertaking from him as to
damages, in accordance with s. 127(2) of the Enmpéoy Relations Act 2000 (“the
Act”).
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[2] The Applicant had been dismissed on 14 Noven2barl on notice for serious
misconduct. The dismissal followed an investigatighich began on 27 September
2011, at the conclusion of which the respondenérdehed that the applicant had
made excessive and unacceptable use of its laratidenobile telephones, email and
internet access, server and time for the purpo$esowducting his own private

business affairs.

[3] It was well known within the respondent compahgt the applicant, who had
worked for it for eleven and a half years, ownatueber of properties in and around
Invercargill which he leased to commercial entesgsi During a routine review of
the internet usage by the respondent’s staff, @aonhad been noted that managers’
internet usage within the Network Operations Teamwhich the applicant worked,
was high. This led to a review of the applicardgisail traffic, which revealed a
number of emails sent and received by the appliednth were unrelated to the
respondent’s business but instead related to th@icapt’'s business interests.
Subsequent investigation also revealed what seémbe a high number of personal

calls being made on the applicant’s landline antitedelephones.

[4] The respondent’s concerns were drawn to théiagpy’s attention by way of a
letter dated 27 September 2011. The applicantnfasned that the activity revealed

by the investigations suggested serious miscoruuetay of:

0] Unauthorised use of property of the employer;

(i) Unauthorised access to the employer’'s compsystem.

[5] Both of these were categories of misconducttified in the applicant’s
employment agreement as possibly rendering hintelitdosummary dismissal. The
letter also referred to the respondent’'s computdicyy which states, inter alia, that

the internet and email must not be used for comiaegain or personal business use.

[6] A disciplinary process ensued during which #pplicant was represented by
counsel throughout. The applicant was given actesdl the emails and telephone
records that caused the respondent concerns andrhagportunity to explain his

position. He was also given an opportunity to cantron the respondent’s proposal
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that he should be suspended, and later, invitednéke submissions on the
respondent’s preliminary conclusion that he be dised. The applicant’s counsel
recommended that he be given a final written waynin

[7] Although no formal warning was live on the appht’s file at the time of his
dismissal, the applicant had been informally warpexviously about his email usage.
On 6 October 2009, his manager, Gary Pritchard, deadsed him by email that,
having reviewed the applicant’s email traffic, MiitEhard regarded the amount that
appeared to be personal and non work related teigmficant. The applicant had
been told by Mr Pritchard that it was importantetasure that his time was spent
productively and appropriately while in PowerNegsnployment and had been
advised to limit the personal emails and to reffe@m sending spam, joke emails and
emails with inappropriate content. Mr Pritchardl tsated that Janet Ellis (the HR

Manager) and he would be monitoring the situatamrhprovement.

[8] In a separate email sent to the applicant o®@&®ber 2009, Mr Pritchard had
asked the applicant to take active steps to rethe@ersonal email traffic that week

and had stated that his advice would be to recue¢raffic to a negligible amount.

[9] On 29 July 2010, Mr Pritchard had sent the mapit another email referring
to some recent email communication involving thpli@ant which Mr Pritchard had
stated was inappropriate. Mr Pritchard had rendnthee applicant that he was to
refrain from sending spam, joke emails and emaith wappropriate content. Mr
Pritchard had stated that the company would moriitersituation and if there was a
recurrence,further steps may be takenHe had ended his email by asking the

applicant to try to avoid any unnecessary emailroomcation.

[10] On 2 February 2007 the applicant had receavdithal written warning (stated

to be live for two years) in respect of misuse lté tespondent’s 0800 Faults Line
Number. In addition, the applicant had had to yefeathe respondent reparation of
$7,500, had his salary reduced by $10,000 and hdddhaddress Control Room staff

in relation to the issue (effectively, to apologisghem).



Principles of interim reinstatement

[11] The correct approach to be adopted by the @uitthin determining an interim
reinstatement application is by applying the lavatieg to interim injunctions while
also having regard to the object of the Act (s.(4)7 The Applicant must first
establish that he has both an arguable case obmmrgrievance for unjustified
dismissal and an arguable case that he would tierdse reinstated in employment

rather than simply compensated financially.

[12] Next, the Authority must apply an assessmémh® respective positions of the
parties until the investigation and determinatignttee Authority of the substantive
issues by considering the balance of conveniendwvele®m the parties. This
assessment includes considering whether interinstaiement is necessary if other

remedies would be adequate.

[13] Finally, as the remedy is discretionary, thatiority steps back to take a

global view and determines where the overall jesb€ the case lies until it can be

heard (which includes considering the respectikengths of each parties’ case as far
as they can be ascertained at this stage).

[14] Although the evidence at an interim stagenisaffidavit form and therefore
untested and possibly incomplete, in this particudlase a significant volume of
documents were produced evidencing the steps takethe investigation and
including a sample of the emails found in the agpit’'s email folders which
appeared to relate to his private business affaifsvo DVDs containing all of the
historic information, files, documents and emailmeounication found on the
applicant’s work computer were also produced, aigfiol did not peruse these due to
a shortage of time. The respondent’s counsel haaret reviewed the contents of
these DVDs.

Arguable casefor unjustified dismissal?

[15] The principles applying to justification foisthissal and reinstatement at an

interim level were recently considered by the Edhployment Court ilAngus v Ports
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of Auckland2011] NZEmpC 160. When applying s 103A in praetithe Court said
the following:

[16]

[57] The Authority or the Court must first determine,naatters of fact, what
the employer did leading to the employee’s disrhissalisadvantaging of the
employee, and how the employer did it. This majudtc findings about what
occurred which brought about the employer’s actsoorissions that led to the

dismissal or disadvantage, if the facts about matewvents are disputed.

[58] Next, relying upon evidence, relevant legal pnowvis, relevant

documents or instruments and upon their speci&igiwledge of employment
relations, the Authority and the Court must detemnivhat a fair and reasonable
employer could have done, and how a fair and reatenemployer could have
done it, in all the relevant circumstances at theet at which the dismissal or
disadvantage occurred. These relevant circumstamagésinclude those of the
employer, of the employee, of the nature of thd@raps enterprise or the work,
and any other circumstances that may be relevattiéadetermination of what a
fair and reasonable employer could have done and hofair and reasonable
employer could have done it. Subsections (3), 4)) &) must be applied to this

exercise.

[59 Finally, in determining justification under new 3A, the Authority or
the Court must determine whether what the empldigeiand how the employer
did it, were what that notional fair and reasonakl@ployer in the circumstances
could have done, bearing in mind that there maymmre than one justifiable
process and/or outcome. The Court or the Authanitist do so objectively, that is
ensuring that they do not substitute their own sleais for those of the fair and

reasonable employer in all the circumstances.

In reviewing the employer’s decision, the Aottty must also be satisfied that

the evidence in support of conclusions reachedbyemployer is as convincing in its

nature as the alleged serious misconduct was gralenda NZ v NZ Shipwrights
Union ERNZ Sel Cas 855 at 858 (CA).

[17]

An arguable case means a case with some sewouarguable, but not

necessarily certain prospects of succe$s.v Y Ltd and the New Zealand Stock
Exchangd1992] 1 ERNZ 863.



[18] It is my view that the applicant does haveokerably arguable case that he will
prove his case of a personal grievance of unjestiflismissal. My reasons for

reaching this view are as follows.

The thoroughness and accuracy of the respondent$ysis of the applicant’'s email

use

[19] Mr Pritchard had produced a report as parthef respondent’s investigation
into the applicant’'s misconduct which analysed auasi aspects of the applicant’s
computer and telephone usage. The report contamedus appendices. One
appendix showed the web usage by time of the relgmtis staff. This showed
clearly that at least 20 staff had greater web @igggtime compared to the applicant
over the period in question. This was unexplaifed,as internet access was one of
the issues cited in the dismissal letter, it is sttimg | cannot ignore when deciding
whether a fair and reasonable employer could haaxged the applicant’s internet use

as of an unacceptable level.

[20] The report also stated that the respondentamadlysed the applicant’s emails
between 1 January 2011 and 8 September 2011. Howawther appendix attached
to it stated that it related to another period,Mdrch 2011 and 28 September 2011,
and that during this period the applicant had 26 emails and received 8,516
emails, taking up 911 Mb of space. This, the regtated, represented over 50%
more emails sent and received than the next usiérmore than twice the bandwidth

used of the next highest user. However, a curgerysal of the appendix also shows
that, whilst the applicant had received a signiftcaumber more emails compared
with anyone else, he had certainly not sent moaa #nyone else, with four more

individual users having sent more during the pesachpled.

[21] Another appendix relied upon in the reporttegathat a snapshot of the
applicant’s email communications between 1 Jan@@ii to 8 September 2011 had
been taken from both an active PowerNet email atdcand an archived pst. file
containing old communications between 18 June 20@P7 July 2011. Although the
appendix stated that it was just a sample of thernmation, it does not say what
proportion of the total the sample comprises. #dan this appendix then shows that
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a total of 212 emails were contained in the sanspi@nning 1 January 2011 to 8
September 2011, involving 13 different contact argations, none of which related
to the applicant’s work. However, the table doesdistinguish between emails sent

and emails received.

[22] A number of folders were shown to me whichnbarstood to be print outs of
the sample emails to and from the contact orgaoisst together with some
attachments and spreadsheets found on the appdicamputer. However, many of
the emails were historical, some dating back to420ilst several were dated 2010.

This did not accord with the stated sample periogaauary to September 2011.

[23] When an employer relies on a large volume attadto demonstrate serious
misconduct, it must in my view take reasonable p&inensure that its analysis of that
data is transparent and fair. The apparent disa@es highlighted above raise the
possibility that, although the process involvedhe respondent’s gathering together
of evidence may have been extensive, the subsegnatysis of the evidence may
have been less thorough. The documents put befereaised a number of questions
as to the fairness of the process followed by #spaondent when it reached the
conclusion that there had been such a volume ofopat email activity that it
overreached the boundary between what may be ndscband serious misconduct.
Whilst it may be that these questions can all bisfasatorily answered by the
respondent in a substantive investigation meeanhgyresent they have not been, and

S0 an arguable case arises.

Was it fair to rely upon the applicant’s on-linebseriptions?

[24] One of the categories of emails and other magewhich the respondent had
found had been a misuse of their property comprmedine subscriptions by the
applicant to publications such as the National Bess Review (NBR), the Times, the
CEO Institute, Time Magazine, the Reserve Bank atiers. The applicant had
contended in his defence that a manager should die imformed, and that the
respondent had actually put the applicant on a bapg circulation list of the NBR in
any event, but that he had also taken out an enslioscription because he had been
receiving the hard copy too late for it to be gfital use. The respondent’s concern
was that the applicant had been subscribing tcetpeblications to further his own
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business interests and that the mischief causedhaashe subscriptions took up too
much storage space on their server. However, &panta reference in the computer
policy to purging mailboxes regularly to relievepeaity on the server, the computer
policy does not appear to prohibit on-line subswmigs of this sort. A doubt is raised
in my mind as to whether it had been fair to rely the applicant's on-line
subscriptions when he had apparently not beenlglearned previously that such
activity would be viewed as a misuse of the respatid property.

Telephone usage

[25] A separate analysis had been carried outeffiplicant’s landline and mobile
telephone usage, and it had been determined tbah@r45% of all the calls made
over a six month period (443 out of 952) were @easonal nature, many seemingly
relating to his personal businesses. Howeverpjtears from the documents put
before me that this figure had been reached parttgl way of extrapolation and

assumption.

[26] | note that the HR Manager, Ms Ellis, who istigated the applicant’s
telephone use, deposes in her affidavit tfatevery phone number had been rung, so
it was highly likely that the report was an undetimated figure, a very limited
number of mobile numbers were rung and where a lengbione number had been
rung straight away after a personal call, it wassheassumegsic] that this was also

a personal call. She also states in her affidavit that her reportMr Pritchard
includeda spread sheet which was a selection of incomirily caade to Kana’s
phone, on days when there was a high percentagersbnal calls. Again this was
done on a percentage of all calls made basis. dt wery hard to get a good
indication of incoming calls as a great many of thenbers were not listed.

[27] The assumptions made by Ms Ellis that unknaafis were personal ones
raises the possibility that the respondent’s assessof the scale of the applicant’s
misuse of the telephones was exaggerated.

[28] | also note that, in the report created by BMis in respect of the applicant’s
telephone activity, calls made to the Ashlar Motglere the applicant’s wife worked,
were seemingly included in this total of privatesimess related calls, even though the
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respondent’s counsel told me during the interinringathat these calls had not been

included.

[29] The respondent had accepted that limited pedscalls were permitted, and
the employment agreement and computer policiesoti@xpressly prohibit personal
calls. Again though, as the respondent wisheslyougon data to show an excessive
amount of personal telephone calls that go beybedatcepted practice within the
respondent company, it is necessary to be reasooahfident that its analysis was

sufficiently robust for it fairly and reasonablyr@ach that conclusion.

[30] In addition, although the applicant’s telepbaisage formed part of the reason
for dismissal as stated in the dismissal letteerahwas no evidence that the

applicant’s level of personal phone calls had é&esm previously criticised.

[31] | believe that a sufficient question is raisedenable the applicant to show
that, in respect of the respondent’s conclusionglation to the applicant’s telephone

usage, he has an arguable case.

Did the applicant believe that he would be toldmbnitoring of his email usage

revealed further concerns?

[32] A significant issue that | believe gives rige an arguable case on its own
relates to the applicant’s assertion that he wasware that his activities were giving
concern and that he had understood from the ernaits Mr Pritchard of 2009 and
2010 that, as his usage was being monitored, hddwmai told if they were giving
concern. Mr Pritchard, in his affidavit, deposéatt the applicant was correct in
saying that he was told that his email use/voluraalvbe monitored and that if there

were issues he would be told.

[33] The respondent also concedes that the twolerfram Mr Pritchard sent in

2009 and 2010 were not formal warnings.

[34] | therefore believe that there is an arguatase that the applicant reasonably
expected a warning if his email and computer useldvde regarded as having
become unacceptable again. This in itself couldufécient to render the dismissal
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unjustified if, after a substantive hearing, theplagant's stated understanding is

found, on the balance of probabilities, to havenbgenuine and reasonably formed.

To what extent was the dismissal related to a peedeshortfall in the applicant’s

performance?

[35] Counsel for the respondent submitted that dapplicant’'s performance had
been called into question as a result of the timdvdid seemingly spent working on
his own private matters in the respondent’s tima. affidavit by Mr Robert Walton,
the respondent’s CEO, deposed thatyirtue of the time spent and use of PowerNet’s

equipment, Kana’s business dealings have affectegdnformance at PowerNet.

[36] Mr Walton also deposed that, on several ocresihe had found the applicant
had failed to respond to requests from him to labloetter ways of managing the
control room to reduce costs and improve efficignayd that, in July 2011, the

applicant had failed to understand or focus orsk kee had given him.

[37] However, as counsel for the applicant poinded, this was not an issue that
had been raised formally by the respondent duhegltsciplinary process. | note that
in the notes of a meeting between the applicantthadrespondent on 12 October
2011, Mr Walton is recorded as having saie issue is not with poor performance, it
Is a question of fidelity However, in his affidavit, Mr Walton stat&sna’s business
dealings have affected his performance at Powereiinsel for the respondent had
confirmed that no analysis had been attempted td wot the proportion of private
business carried out by the applicant during hsaks and lunch times and that
inferences had been drawn that most activitiesdwdirred during work time given
the volume of personal emails and calls that hash hmcovered.

[38] | believe that the discrepancy between Mr \Mak affidavit and what he had
said in the 12 October meeting, together with #et that no mention of performance
had been made in the respondent’s letter to thikcapp of 25 October 2011 in which
the respondent had invited the applicant to maKkansssions on its preliminary
conclusion that serious misconduct had occurreds daise a question of procedural

fairness, as the applicant had not been given ppgrtunity to comment on concerns
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about his performance, or on the express examjied im Mr Walton's affidavit.

This also therefore shows that there is an arguzdse.

Is there an arguable case on substantial fairness?

[39] A separate issue to be considered is whethaevas substantively fair to
dismiss the applicant. If there was no discernibbtgpact on the applicant’s
performance (or if there was, but the concern hatlbeen made known to the
applicant prior to dismissal), the issue becomes afrthe applicant using bandwidth
to send and receive emails relating to his persbusiness, company server space to
store electronic data, and company time to dedh Wis personal business. (The
respondent had already declared to the applicaimglthe disciplinary process that

the incurring of cost by him making personal tel@pd calls was not a concern).

[40] Whilst the employment agreement refers to twategories of serious
misconduct that the applicant had been found te lcammitted, nauthorised use of
property of the employemdunauthorised access to the employer’'s computeeisys
merely having been literally in breach of the twwopbitions should not, in itself,
automatically justify the dismissal of an employas,it is a matter of degree of the
breach that is to be taken into account. As | tekeady indicated, questions arise as
to the accuracy of some of the respondent’s arsmlggithe data relied upon in
concluding that there wasextensive and unacceptable use [thfe respondent’s]
landline and mobile phones, email and internet ascsoftware, server and time for
the purposes of conductirfithe applicant’'sjown private business affairsFurther
investigation of the respondent’s analysis may kb&dAuthority to determine that the
use was not as extensive (and so, not reasonably held to be unacceptable) as the

respondent had concluded.

[41] In addition, it appears to me that, when vidwa its complete form, the
second category of serious misconduct relied upamaythorised access to or
interference with the Employer's computer systemduding deleting, wiping,
altering, copying or damaging any parts thepepfohibits an employee accessing a
part of the system he is not allowed to accesherahan being permitted to access

the system but doing so for a purpose which is thaised.
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[42] Taking into account all these issues, | amspaded that the applicant does

have an arguable case that he has a personalmpest@ unjustified dismissal.

Arguable casefor reinstatement?

[43] Reinstatement is no longer a primary remedyrbmains one measure which
may be selected from the range of remedies provadexl23 of the Act to settle a

personal grievance, provided it igracticable and reasonable to do’so

[44] The most recent case in which the Court of @égdpexamined practicability of
reinstatement wasewis v Howick College Board of Trustd2810] NZCA 320. The
Court of Appeal reiterated the Court of Appeal’sdgment in New Zealand
Educational Institute v Board of Trustees of AunkldNormal Intermediate School
[2010] NZCA 320 NZEI) which had, in turn, affirmed the test appliedtbg Labour
Court in first instance in that case. The Employtr@ourt inNZEl said

Whether ... it would not be practicable to reinstfiiee employee] involves a
balancing of the interests of the parties and tistiges of their cases with regard not
only to the past but more particularly to the figur... Practicability is capability of
being carried out in action, feasibility or the patial for the reimposition of the
employment relationship to be done or carried audgcessfully. Practicability cannot
be narrowly construed in the sense of being simpbgsible irrespective of

consequence.

[45] The Employment Court iAngus v Ports of Aucklankeld, when considering

the new requirement of reasonableness, as follows:

[65] Even although practicability so defined by ti@ourt of Appeal very
arguably includes elements of reasonableness, &adnt has now legislated for
these factors in addition to practicability. In #ee circumstances, we consider
that Mr Mcllraith was correct when he submitted tththe requirement for
reasonableness invokes a broad inquiry into thatieguof the parties’ cases so

far as the prospective consideration of reinstateinn®concerned.

[66] In practice this will mean that not only mustgrievant claim the remedy
of reinstatement but, if this is opposed by theleyep, he or she will need to
provide the Court with evidence to support thatimleor, in the case of the
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Authority, will need to direct its attention to appriate areas for its
investigation. As now occurs, also, an employerosp reinstatement will need
to substantiate that opposition by evidence althoiy both cases, evidence
considered when determining justification for thentissal or disadvantage may

also be relevant to the question of reinstatement.

[67] Reinstatement in employment may be a very aiddu remedy for an
employee, especially in tight economic and laboarket times. The Authority
and the Court will need to continue to considerefally whether it will be both
practicable and reasonable to reinstate what haterofbeen a previously
dysfunctional employment relationship where there genuinely held, even if

erroneous, beliefs of loss of trust and confidence.

[68] The reasonableness referred to in the statogans that the Court or the
Authority will need to consider the prospectiveeet§ of an order, not only upon
the individual employer and employee in the casat &n other affected
employees of the same employer or perhaps evewonme £ases, others, for

example affected health care patients in institgio

[46] The respondent has not replaced the applibantstates that there are other
considerations which should persuade me that ikere arguable case for reinstatement.
Primarily, the respondent refers to a loss of teunst confidence in the applicant, which is
genuinely and reasonably held, following the appiichaving been warned for similar
conduct in the past and his apparently paying nedhte his employer’s concerns. |
accept that Mr Walton and Mr Pritchard may havet kogst and confidence in the
applicant, but am mindful that their conclusion mfagve arisen out of assumptions
having been made and inferences drawn which hame based upon data which may not

have been thoroughly and fairly analysed for tlzsoas stated above.

[47] In addition, the loss of trust and confidenlezives from what Messrs Walton and
Pritchard view as a wilful disregard of the respamits directives in relation to his email
usage. It is possible, however, that the applicaas expecting to be told if the
respondent viewed his usage as unacceptable deéorg dismissed. In that sense, the
wilfulness leading to the loss of trust and conficke may not in fact comprise an element

of the applicant’s conduct.
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[48] The respondent cites the applicant’s critigsaf Mr Pritchard in regard to the
Authority’s duty to consider the effects on othartges of reinstatement. The applicant
did state in his affidavit that his relationshiptlwiMr Pritchardhas not been easyHe
then cited alleged refusals by Mr Pritchard towlline applicant to attend health and
safety workshops and conferences and other megtfrgBritchard transferring his staff
to other departments without consultation; an akkegnreasonable and unsafe work order
from Mr Pritchard; Mr Pritchard refusing to approeesdit days and questioning the
applicant's mileage claims. Mr Pritchard deposesaply that he believes that the

applicant and he have worked well together andagmpleach allegation.

[49] The issues raised by the applicant in hisdaffit in respect of Mr Pritchard were
all historical and appear to have been resolvetieatime they arose. The applicant had
clearly raised these issues in his affidavit togesy that there had been a history which
may have explained his dismissal. Documentaryesdd supported the contention by
the applicant that he had raised concerns, orcthraterns had been raised with him about
various issues. However, Mr Pritchard’s assertiat he felt that he had worked well
with the applicant does not signal an excessivdlyeese impact on him if the applicant
were to be reinstated at the end of a substanéaery.

[50] Every contested employment relationship probleises a possibility that the

parties’ relationship will be strained by the pregebut this cannot in itself prevent a
reinstatement. My observation of this case is tmhmunications between the parties
and their respective lawyers have so far beerl @itrads respectful and proper, and | have
seen nothing which strays outside of the normahadi thrust of proceedings of this sort.
| therefore do not consider that Mr Pritchard wolbédunduly affected by the applicant’s

reinstatement.

[51] Overall, therefore, | am satisfied that if thpplicant’s dismissal were to be
determined following the substantive hearing toend&een unjustified, there is an

arguable case that it would be both practicableraadonable to reinstate him.
Balance of convenience
[52] The Authority must weigh the relative inconiemce — in the sense of

detriment or injury — to the respondent of haviogbear the burden of an order
reinstating the applicant until his substantiveecissheard, against the inconvenience
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to the applicant who may have a just case, of lypwo bear the detriment of
unjustifiable action until his case is heard.v Y Limited1992] 1 ERNZ 863, 872-3
(CA).

Factors favouring the respondent

[53] Whilst counsel for the applicant made a vdliatiempt to argue that the loss
of a salary in the region of $100,000 per annumsesauinancial hardship per se,
evidence from materials recovered from the apptisamork computer suggests that
he is not impecunious, and that his personal basiierests earn him a sufficient
income on which to live comfortably. Since hismdissal he has also been working

assisting his wife in a hotel which they own.

[54] Counsel for the applicant had referred to thet, which | accept, that the
applicant would have to leave Southland to fincew fjob of the kind he had carried
out in the employment of the respondent. He haetllin Southland for 22 years and
had made great efforts to assimilate into the cailltaf rural New Zealand. | accept
that the applicant will not find the same work iaughland as he carried out for the
respondent, but note that the applicant has seffidiusiness interests in Southland to

enable him to retain his links with the region.

[55] It was also argued that the applicant hadtbup a good reputation in

Southland, and that to have to leave Southlanée& alternative work would impact
on that reputation. The respondent argued thdt rdyautation arose out of his
property ownership and business dealings rather liig role as a Systems Control
Manager. My view is that both arguments probalalyrycsome truth, as the applicant
had been required to deal with the public in his Bz Systems Control Manager.

[56] The substantive hearing is set down f8rahd 2¢ March, which is not a

significantly lengthy period for the applicant tcaitv Although the determination
would be reserved, there is no reason currenthsuppose that the substantive
determination would not be released before theagMarch 2012. This is therefore

not a substantial delay between dismissal and metation.
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Factors favouring the applicant

[57] The applicant is aged 59 and has been caryut@ specialist role of System
Control Manager for several years. Although thepomdent stated that the applicant
was an engineer by training, and so could takesroi¢hin Southland as an engineer,
such roles would probably not pay as much as héswiah the respondent. However,
despite the applicant’s independent financial means reasonable for the applicant
not to have his specialist skills atrophy or dissgpaltogether by him carrying out

work which does not utilise those specialist skills

[58] It is for this reason that | am also content donclude that monetary
compensation alone would not be an adequate refioedire applicant were he to

succeed at the substantive stage.

[59] Furthermore, the applicant’s age would undedht make it relatively harder
for the applicant to find alternative positionsawfy kind compared to other, younger,

job seekers and that it would also probably makaireng more of a challenge.

[60] The applicant will almost certainly have no oblem meeting his
responsibilities under the undertaking if he werdail at the substantive stage of the

investigation, given his multifarious business iagts.

[61] The applicant has indicated through counseit the would accept being

reinstated on conditions, and his suggestion gadris dismissal that he be given a
final written warning indicates an acceptance tie@had overstepped the mark in his
computer and telephone usage. His recognitioncanttition in that sense therefore
suggests to me that he can be successfully coadsellproper usage of these tools

were he to be reinstated on an interim basis.

[62] The respondent has said that, were the apylitcabe reinstated, there would
be a risk that he may carry on the same privatenbess activities that he had been
dismissed for, and that this risk was greater bezaie applicant would work
unsupervised. However, the respondent has alrdadhonstrated in its disciplinary
investigation that it can monitor the applicantisagl, internet and telephone usage
remotely using its ICT resources. The respondera isubstantial employer with
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substantial resources at its disposal and it igl harimagine that monitoring the
applicant’s IT and telephone activities would resgr® an untenable burden. It may
also be able to impose bars on visiting certainsieb and calling certain numbers.

[63] The respondent said that it could not previtre applicant from receiving
private telephone calls. However, the applicantile¢édbe given another mobile

number and landline number to help prevent thablpro.

[64] In short, | do not believe that the respon@ecbncerns about misconduct

being repeated behind their back stands up toipshscrutiny.

[65] The respondent has likened the applicant’'s jobthat of an air traffic

controller, and states that, as the applicant wanksupervised, if he were to be
reinstated on an interim basis, with the pendingstantive investigation meeting
weighing on his mind, his performance could be campsed and so the emergency

work of the respondent compromised in turn.

[66] | confess to finding this assertion to be eg@@ted. First, no evidence has
been presented to suggest that the applicant camok safely under pressure.
Indeed, everyone has to cope with the vicissitualdge, whatever they are, and the
impending substantial investigation meeting islikaly to adversely impact upon the

applicant more than any other important life ewbat may occur.

[67] Second, whilst no evidence was presented tijrean this, the applicant’s
interim reinstatement would occur in the summeremwihe kinds of emergencies
faced by the respondent as referred to in passisgme of the documentation before
me (storms, high winds and snow) are presumablyg lé®ly to occur. The

substantial hearing will take place before win&tssn.

[68] The applicant is aged 59 and carried out & folF which | am satisfied no

equivalent exists within Southland. The respondriggested that the applicant is
trained as an engineer and that engineering jol8outhland do exist, although they
would be on a lower level than the applicant’s posiwith the respondent. The

applicant had carried out his role with the resmotdor many years and | accept that
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he would probably reasonably prefer to continualdoa job that was specialised,

relatively senior and carried responsibility.

[69] Counsel for the respondent asserted that ppécant had lied in his affidavit
when he had deposed that he had kedéong standing employee with no previous
formal warnings. The respondent asserts that this is patently urieesause of the
2007 warning, and so renders the applicant’'s egielamreliable. The applicant
produced an affidavit from Mr Donnelly, a solicitar Preston Russell Law, who had
drafted the applicant’s affidavit. That deposedttMr Donnelly had missed the
warning letter when drafting the affidavit and thathad advised the applicant, when
the applicant had referred him to the warning treahad received in 2007, that it was
correct to state that there had been no warningsess had been no formal warning

on file.

[70] | accept this deposition from Mr Donnelly add not attribute any bad faith
on the applicant’s part in respect of his mistakeference to having had no previous

formal warnings.

[71] The applicant has also asserted that the nekpa had acted in bad faith when
their counsel had referred to possibly involving tholice when the matter was being
investigated in the early stages. Having examthedcorrespondence, | am satisfied
that the references to the police arose from tBpamdent’s counsel not wanting to
shut the door on involving the police. The cormsfence between respective
counsel on this issue is as one would expect, aadnlot attribute any bad faith on the

part of the respondent arising from it.

Overall justice

[72] In its exercise of the discretion to grantemmn reinstatement the Authority
must consider where the overall justice of the di@seuntil it can be heard, including
particularly the respective strengths of the partieases so far as they can be
ascertained at this stag€liff v Air New Zealand2005] ERNZ 1 at [18] (EC). This

requires me to stand back and take a global view.
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[73] In concluding that interim reinstatement shiblde ordered, subject to the
conditions that follow, | take into account the Ipability that the mischief that could

occur, were the applicant to repeat his condudtléthto his dismissal, is not such as
to create a material risk to the respondent’s assgputation or staff. In reaching this
conclusion, I am mindful that the applicant’s oviepgerformance and ability to carry

out his role had not been challenged by the resganatior to dismissal. The issue of
concern for the respondent had been that the @mpliad been using its time to carry
out his own private business and that he had besm wpbandwidthin doing so.

This concern can be effectively policed by the oesjent.

[74] Although Mr Walton expressed concern aboutapgplicant’s performance in
his affidavit, this was an ex post facto complaivttich had not been put to the
applicant prior to his dismissal. Insofar as tegpondent fears that, if he were to be
reinstated, the applicant could be distracted byphivate business affairs at work and
that this could go unnoticed because the applicgotld work unsupervised,
documentation disclosed by the respondent in ifsleafit evidence leads me to
believe that Mr Pritchard had already been keepaegount of the applicant’s
performance and was quick to pick up what he peeckas issues. The respondent
had never taken formal steps to address any cahcarrthe way in which the

applicant dealt with emergency work.

[75] | also take into account that the applicanaged 59 years of age, that he has
been working in a specialised area for severalsyaad that the longer he is away

from the workplace the more likely it is that higlls will atrophy.

[76] | also take into account the applicant’s atarpe that he had overstepped the
mark and that he deserved a final written warnilngofar as this may be an insincere
acknowledgement of blame, which | do not believedéahe case, the respondent can

easily catch further misconduct by way of the maniiy | refer to above.

[77] | believe that the overall justice of the cé®eours interim reinstatement.
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Orders

[78] Counsel for the respondent submitted thatewke applicant to be reinstated,
the respondent would want him to be reinstated aid [gave, due to the risks they
perceive in his return to work. Alternatively, yhavould wish to place him on

engineering or project work where he could be stiped.

[79] One of the reasons | believe interim reinstaat to be justified is that the
applicant’s role is specialised and | have concénas his skills could atrophy if he
were to be removed from them for a substantialogeof time. The proposal of
paying the applicant to stay at home does not addnmey concern therefore, and |

decline to order that condition.

[B0] S. 123 (a) of the Act provides that reinstatdem if grantedis of the employee
in the employee's former position or the placentdrthe employee in a position no
less advantageous to the employedthough no substantial evidence was given of
what the engineering and project work would enttilyas clear that it excluded an
element of the applicant's work which entitled hitm work unsupervised. This
alternative to interim reinstatement to the applisaformer position cannot, in my

view, satisfy s 123 (a), and so | decline it.

[81] I order reinstatement of the applicant onraerim basis to his former position

of System Control Manager in Invercargill on thédaing conditions:

(1) Reinstatement will commence with effect from MondayJanuary
2012, after the Christmas and New Year break.

(i) The respondent may, at its discretion, requireagh@icant to undergo
an induction or other training process to enabie to get back up to
speed with his role before he resumes his formeesiuyprovided such
induction or training does not delay the resumptdrduties beyond
Monday 16 January 2012.

(i)  The respondent may put in place such monitoringhef applicant’s
computer and telephone usage as is consistenttigtherms of the

respondent’s computer policy dated 10 February 2010
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(iv)  The respondent my place such controls or bars enatplicant’s
computer and telephone usage as it believes isss@geto prevent
abuse of such equipment, provided that such barsodanaterially
interfere with the applicant’s ability to carry ohis duties as System

Control Manager.

[82] Finally, | encourage the parties to considedmation before the reinstatement

takes effect, or if the holiday season prevents thranediately afterwards.

Costs

[83] Costs are reserved.

David Appleton
Member of the Employment Relations Authority



