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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Mr Schuster has claimed that his dismissaréolundancy was unjustified. He is seeking

reinstatement, reimbursement of lost wages and easgtion. AFFCO denied the claims.

Background

[2] The facts can be succinctly summarised asvidlo

[3] Mr Schuster had been employed at AFFCO ford@ lzalf years. He was employed as the
Day Shift Boning Room Supervisor at its Manawatanpiin Feilding. This position was a salaried

position.

[4] On 12 July 2006 the plant’s manager, Ann Nuket with Mr Schuster. She informed him
that his job had been disestablished. She offieirach new positiofiwith predominantly the same
job description but different title i e Productidssistant.” The terms for the role were outlined in
a letter dated 12 July 2006 that involved a ratpayf amounting to $23.50 per hour, a lump sum
payment of $5,000 to compensate for the loss dftheaver, a change to seasonal work and 45
hours per week. The letter stated that the ¢ffleould deliver a similar or better annual income”



[6] She also typed out a template contract thatsslyse he could consider, but Mr Schuster
understood she wanted him to sign the documentadtnot a complete document. He was
informed that she wished to finalise the detaild-bigay 14 July 2006.

[7] There was no consultation by Ms Nuku with Mih8ster on the reasons for the decision to
disestablish his position. At the time he wastotat of her decision to select another employeg to

QC Supervisor role or what the selection criterid eeasons for that decision were.

[8] Mr Schuster took time off work the next day hase of the impact of the matter, to think
about it and make up his mind on what he had b&ered. He reported his absence. There was

no problem and no issue taken with his absence.

[9] On 14 July Mr Schuster informed Ms Nuku he wa#ting legal advice. He wanted to
understand the agreement and wanted his lawydettify the differences between his
employment agreement, and what was being propasktbalarify the hours. Mr Schuster says
that Ms Nuku wanted him to make up his mind antidw until 2 pm to do so. He told her that his
lawyer was handling the issue but that he wasested. She denied giving him a deadline.

[10] Later on that day Ms Nuku and Mr Schusterigylar had a discussion that she considered
was without prejudice. Mr Schuster says thatdwgyker told him Ms Nuku would provide more
information and a properly drafted agreement. M&UWNdenied agreeing to provide more

information.

[11] Later again on the same day, Ms Nuku teleptdvie Schuster and his partner Tania Hodson.
There was a discussion about the job, its houtscthdd not be guaranteed and that the job would
have to be seasonal. Ms Nuku disclosed there wale #or a QC Supervisor and that someone else
was better qualified to fill it. Ms Nuku had bemguested by Head Office to be informed that night
whether redundancy monies needed to be set aBlddNuku says that Ms Hodson said that they

did want the redundancy money allowed for but Msl$tm denied this and says she said to Ms
Nuku “it was up to then(AFFCOY . Still later on 14 July, AFFCO head office adddds Nuku

that the creation of a position for Mr Schuster hatlbeen approved because it was not needed. He
had not been advised that the creation of a posiéquired head office approval. Ms Nuku in her

evidence told the Authority that the decision wasslso long as it was cost neutral.
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[12] On 17 July Ms Nuku met with Mr Schuster, Takiadson and Warren Mumby, another
employee. Ms Nuku informed them that Mr Schustpdsition had been disestablished and that he
would be made redundatas there was no alternate position available asrthwas no need for
it” . She had prepared a letter that she gave to tin@insaid'You have now indicated you do not
want to take up this position and as there is n@pposition available, | regret to advise you that
your employment with AFFCO will terminate on thewgnds of redundancy”He was required to
work out his notice and his final day was 11 Aug2@®6. He was offered time off during his
notice to seek further employment, get assistancs®the Employment Assistance Programme,

including counselling.

[13] His duties have since been shared around.
Decision

[14] Ms Nuku received an instruction from head adfthat she had to look to restructure
operations to obtain efficiencies involving saldrggaff. She decided she could make a number of
changes. Indeed she made some decisions to cttengerk place roles. Mr Schuster had no
opportunity for any input and comment before henezd the decision impacting on his

employment with the disestablishment of his job.

[15] The rationale for the instruction, receivedMg Nuku from head office, that she had to look
to restructure operations to obtain efficiencieslaing salaried staff, has not been established to

justify Mr Schuster losing his job.

[16] AFFCO'’s decision to look to make efficienciasolving salaried staff involved no
consultation with Mr Schuster. There should hamerbconsultation. This was unfair and in breach

of s 4 (1A) of the Employment Relations Act.

[17] Mr Schuster was offered a position by Ms NuKthere was no explanation given to Mr
Schuster that head office would be involved in apgroval of the role although Ms Nuku says she
could make a decision if the role was cost neulila lack of disclosure and lack of clarity in
regard to Ms Nuku’s role and that of head officenake a decision on“auitable alternative role”

was misleading. This was not the action of adan reasonable employer.

[18] Mr Schuster was offered another position vattlifferent title and what he reasonably

believed was a substantially similar job descriptit?No document has ever been produced, if it
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exists. An offer of a substantially similar jobsdeption and a change of title do not satisfy the
requirement of making a position surplus. The arattaised by AFFCO on the offer were in the
nature of a change of terms of employment andishatt sufficient proof of a position being made

surplus.

[19] A fair and reasonable employer would have giver Schuster an opportunity for input before
the decision was made because it involved his egnpat. It was also reasonable for him to seek
legal advice and ask for more information and camabés employment agreement with what was
being offered. This was because there were chamasaged. Also, Ms Nuku was still to fledge
out what the role would actually involve and thesas no explanation on what was meant by
“should deliver a similar or better annual incomeh the offer. Ms Nuku knew that Mr Schuster
had sought advice on the terms of the offer anddr@ed more information on the hours and

seasonality of the proposed role. This was a redse request.

[20] AFFCO provided no reasons for the urgency tinad given to the matter, the timing of the
deadline that was imposed, and which | hold netassi Ms Nuku trying to get Mr Schuster’s
commitment to the changes quickly, despite him gamhis lawyer for assistance. Thus the
rationale for the instruction to Ms Nuku has no¢mgustified. | hold that the pressure she was
under from head office was why she telephoned MwSker again on 14 July, knowing by that
time Mr Schuster was represented. Her action waseasonable and can only be accounted for

because of the pressure from head office, or thgspire she put on her self.

[21] The difficulty that AFFCO has is that therenis paper trail and it solely relies on the
evidence of Ms Nuku for the instruction she recdit@make costs savings on permanent salaries.
There have been at least three explanations addamecegard to the termination of Mr Schuster’s
employment. Mr Schuster has called her credibifity question on what transpired. Despite the
differences in the evidence on the reasons beingreed for the dismissal | have not found that
Ms Nuku was either lying or that she was unrelialier experience in such a situation is more
likely to be in question given the failures in fhr@cess referred to in the evidence. It is mdeyi
that AFFCO left her exposed to a step that wasadisgen the head office gave her an instruction
and she made her decisions first without any ceéatsoth with Mr Schuster. | accept that she
endeavoured to find some suitable alternative foSighuster but that this was affected by head

office making a decision instead.
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[22] Mr Schuster was not consulted on what wouldp®en if he did not accept the offer (see the
12 July letter) - that simply referred to the dtabishment of his position and put forward what Ms
Nuku hoped would be a suitable alternative. Mrustér had no input and opportunity to comment
before the decision was handed down. A fair aadarable employer would have consulted
throughout: s 4(1A) of the Act.

[23] The timing was also unreasonable in the alsehany good reason to impose a deadline that
was impacting on Mr Schuster’s right to get furtiiformation and involve his lawyer to assist
him. This is especially so when the instructiors\gaven by AFFCO head office to Ms Nuku in

June.

[24] To summarise, | hold that Ms Nuku’s decisionmiake Mr Schuster’s position redundant
without consulting him was flawed. AFFCOQO'’s instiioa to Ms Nuku to make savings in fixed
costs without including Mr Schuster for input wésodlawed. Both actions did not meet the
requirements for consultation considering there arasnpact on Mr Schuster’'s employment.

[25] The Company has simply not justified its rate for making the position
redundant/dismissing Mr Schuster. There was atsgriaus failure to consult re the process,
particularly to put all relevant information reasdty before him (e.g. for the possible alternate
position, the role of head office, who was the dieti-maker and an explanation on why head
office decided an alternative position was not eeedhen supposedly Ms Nuku had some

delegated power to offer an alternative positiotosg as it was cost neutral.).

[26] The dismissal was unjustified.

[27] Mr Schuster is entitled to redundancy unlebeng the dismissal was so bad and the employer
has completely failed to justify the supposed redunty to the point that there is any

reinstatement. There is a serious case to regntat and this is a finely balanced decision to

make. If he was to be reinstated he would haymtoback his redundancy and get lost wages. If
there is no reinstatement, then redundancy is pamously, as he’s lost his job for that reason.
Notwithstanding, the wholly inadequate explanaponforward for the instruction to Ms Nuku to
make cost savings by AFFCO, | accept her evidehbave not found her to be unreliable.

However her practice was flawed not to have prepavhsulted when she had made the decision.
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[28] | am satisfied that it would be difficult teinstate Mr Schuster in regard to Ms Nuku’s
evidence. Reinstatement to his previous positioald/not be practicable as it is possible AFFCO
would work through the process again. Indeed laiscinvolved an alternative should
reinstatement not be ordered. | could not reiadtan to the position that was put forward by Ms
Nuku as an alternative because the role was unmceana that such a role had not been fleshed out.
There is no evidence that such a role would ndéfe advantageous. He had difficulties accepting
any seasonal employment in that role. He accdptddche did not have all the qualifications for the
QC job offered to somebody else. Therefore Ms Nugsiput in place changes that have impacted

on Mr Schuster’s position.

[29] Also, | accept Ms Nuku’s evidence that Mr Sstas’s position would have been redundant

because she had to implement an instruction frcaad lbéfice that impacted on his position.

[30] The matter can be resolved by financial reregdil have considered contribution as | must
under s 124 of the Act. There was none. Mr Sanustnnot be blamed for the situation. If the
restructuring had been done properly Mr Schusteravbave received redundancy pay that he was

entitled to and it does not have to be off set.

[31] Because his dismissal was unjustified he tgled to lost wages in addition. Furthermore,
Mr Schuster has just sufficiently mitigated hisdodHe went on holiday and visited his family first
He says he could not get work at other freezinga/tiat he approached and he decided to wait
upon the Authority to bring closure to his employmeelationship problem. His action was barley
adequate in approaching other plants and decidimeatt on the outcome of his employment
relationship problem being determined to mitigatelbss. He was paid a month for working out
his notice. His final day was 11 August 2006 afteworked out the month’s notice. He was paid
a salary of $42,707 per annum. He is thereforélemto $10,475.30 for 13 weeks (three months
under the Act) and no more because of the baraguwate mitigation.

[32] Also, Mr Schuster is entitled to a sum of cangation for humiliation, loss of dignity and
injury to feelings (s 123 (1) (c) (i) of the ActHe is entitled to this compensation in regarchi t
abysmal absence of any consultation by AFFCO omlé¢leesion to investigate cost savings and the
decision that impacted on his employment includimaking redundant his job without consultation
and proper justification. | order AFFCO to pay Bthuster $12,000 compensation for the shock of
what happened and the impact of the employer'eacn him for failing to consult that | am
satisfied affected Mr Schuster’s feelings. | okedrMr Schuster giving his evidence and | agree



7
that he is stoical. However, he has clearly dermates] sufficient upset that related to the way he
was treated without proper consultation, even alginahe got a lawyer involved, and there was
pressure on him to make a decision on the altenmaffer of employment. That pressure was
unreasonable given that AFFCO head office decid¢daapproveéa suitable alternative”
without his full input and Ms Nuku having to deciaeput aside redundancy money. There was
evidence of the impact of the unjustified dismissahim from Tania Hodson. Some impact was
inevitable given his length of service and the Whaohsatisfactory lack of consultation despite Ms

Nuku’s attempt to find an alternative position.

[33] AFFCO New Zealand Limited is to pay Mr Schust&0,475.30 for 13 weeks loss of wages
and $12,000 compensation for humiliation loss ghdiy and injury to feelings.

[34] Costs are reserved.

P R Stapp
Member of the Authority



