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DETERMINATION OF THE AUTHORITY

The Ruapehu District Council claims that Mr Ali dtnim owes it monies pursuant to its Training
Policy and pursuant to an Incentive Payment SchemMr Ibrahim claims that he was
constructively dismissed in that the Council degt the relationship of trust and confidence
between the parties by unilateral action whichaswot entitled to take.

Mr Ibrahim is a civil engineer, originally from lga He took up employment with the Ruapehu
District Council in January of 2002 and left theu@oil in January 2004. He said he took up the
position because the Council agreed to fund hispteting a Diploma in Highway Engineering. |
accept that that is so.

There was much argument about the circumstance dbrmation of the contract, particularly that
part relating to study leave and expenses. Howévepidly became clear that both parties agreed
that the provisions of the Training Policy were laggble.

Mr Ibrahim’s employment proceeded satisfactorilyiluime received a letter from Mr Chris Ryan,
the CEO, on 18 February 2003, stating that Mr Ryelieved that the interpretation that had been
given to the Training Policy re study leave wasomect and that if Mr Ibrahim left within 12
months of completing study he would be requiregpay back 52 weeks’ paid annual leave. Mr
Ibrahim was understandably shocked by this.

Mr Ibrahim did not believe this was correct andftvened the view that the change in Policy had
been precipitated by his asking for a salary revietv meeting took place on 25 February but
nothing was resolved. Mr Ibrahim wrote to Mr Ryam 27 February but heard nothing back. On
20 June Mr Ibrahim applied for unpaid leave whidsvgranted. On 3 June he wrote a follow up
letter in which he asked for a time to discussiiatter to be set aside. He heard nothing further.



On 8 July 2003 Mr Ryan acceded to Mr Ibrahim’s esjuhat he be allowed to work in Auckland
during his period of leave. In that letter heemted that Mr Ibrahim had an obligation to paykbac
expenses and the paid time off should he leave €lgiemploy within 12 months.

Mr Ibrahim telephoned Mr Ryan in November. Mr Ryaas unavailable and he asked the HR
manager, Ms Irene Brooks, to speak to Mr Ibrahis. a result of that conversation Mr Ryan, in a
letter dated 2 December, revoked the requiremepayoback the annual leave but stated “I do not
agree to extend that arrangement for any futurdystomponent you might undertake.” Mr
Ibrahim had not completed all the parts of the &iph. Mr Ibrahim wrote again to Mr Ryan on 4
December, Mr Ryan replied on 8 December and Mrhibmawrote again on 12 December asking
that the situation be resolved permanently butivedeno reply. Mr Ryan said that before he was
able to respond he received a notification of a@eal grievance for constructive dismissal on 29
January 2004. While | appreciate that the Christidaw Year period intervened | could not elicit
any adequate explanation for the delay.

Appendix B of the Employment Agreement sets outrac@dure for resolving employment
relationship problems and personal grievances. Gtencil did not follow this. Had Mr Ryan
responded in a timely fashion as required by thppeéadix the matter may not have come before
the Authority.

The Training Policy provides that:

Council may at it’s [sic] discretion, approve stutBave for any permanent full time staff
member, to undertake a course of study to compjeddifications, attend courses and to
undertake research or project work.

The Policy provides for two kinds of leave: studgve on full pay to a maximum of four hours per
week to attend lectures or study during workingrepand leave for block or vacation courses.
With regard to the latter the policy states:

Where students are required to attend a coursetitué for a number of days or weeks,
paid leave may be granted for all or part of thediat the discretion of the Manager.

The course of study undertaken by Mr Ibrahim wadhef block kind. He was granted leave
although Ms Brooks appears to have confused thetypes of leave and told Mr Ibrahim that as
the leave for the block course came to more tharidtr hour per week allocation he would have to
take some of it as annual leave. Nothing was abalit a need to pay back any of the leave taken
in any circumstances until Mr Ryan’s February lette

There is no provision within the Policy to demancefund of block course paid leave or, for that
matter, of the four hour per week leave, that hesnbgranted. Under the heading “Repayment
Condition” the Policy states:

Expenses paid by Council are refundable on a pte tzasis by any staff member who
resigns from Council within 12 months of complestgdy for which assistance was paid.

The Policy states that: “Council may pay expenbkas ihclude the following (receipts are required

in all cases)”. “Expenses” are defined in the &oks constituting course and examination fees,
travel costs and accommodation and meal costss bt possible to interpret this definition in a

manner that would include payment of study leavéneyCouncil.
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The attempt by Mr Ryan to make Mr Ibrahim agrepdg back the leave he had been granted was
illegal.

Constructive Dismissal

The law on constructive dismissal is straightfodvain Auckland Shop Employees IUOW v
Woolworth’s [1985] ACJ 963, (1985) ERNZ Sel Cas 136 (CA) itswshated that a resignation in
form could amount to a constructive dismissal if:

» the employer gave the employee a choice of regjpoiirbeing dismissed;
* an employer followed a course of conduct with titention of coercing an employee to resign;
* abreach of duty by an employer accused an employessign.

In Auckland Electric Power Board v Auckland Provaid ocal Authorities Officers [UOW1994]

1 ERNZ 168 (CA) it was held that the resignationsirhave been caused by a breach of duty on the
part of the employer and that the breach of dutgtrhave been of sufficient seriousness to make it
reasonably foreseeable that the employee wouldrrestonstructive dismissal cases often involve

a series of events over a period of time and nosorgle event may entitle the employee to treat the
contract as repudiated but the cumulative effect dwaso.

Mr Ibrahim undoubtedly resigned as a direct restihis perception that he had been badly treated
by the Council. 1 do not find that there was anpstance to Mr Ibrahim’s feeling that Mr Ryan
began treating him badly after he asked for a payew. Mr Ryan did not wish him to resign and
did not threaten his employment.

The breach that arose was the attempt to imposepayment condition that was not in Mr
Ibrahim’s contract of employment. | have given sideration to the fact that Mr Ryan
subsequently withdrew the attempted variatiorwds not, however, withdrawn with any indication
to Mr Ibrahim that there was a recognition thatattempted variation had been illegal. Mr Ibrahim
had not completed his course and no undertakingbleaeh given that any leave taken to do so
would not be granted subject to a repayment reaquengd. There was furthermore, an expression by
Mr Ryan that he was “disappointed at your ongoipgel around the issue of the repayment
condition of your Council funded study assistanc@here is no acknowledgement here of any
error on the part of the Council; rather, theransattempt to blame the victim for his reactioritto
When these events are taken in conjunction withRyan's tardiness (insufficiently explained to
my satisfaction) in responding to Mr Ibrahim whes faised concerns, the whole series of events
cannot be seen as other than breaches that wéigesuly serious to justify Mr Ibrahim treating
his employment as being terminated. Mr Ibrahim wasstructively dismissed and the dismissal
was unjustified.

Compliance

Also at issue is whether Mr Ibrahim has to pay baak or all of the expenses paid by the Council
for his unfinished course.

Given that | have found that Mr Ibrahim has beenstactively dismissed, this issue has little

relevance in this case. If there were any obligato repay anything it would not be in accordance
with equity and good conscience for the Councibéoable to take advantage of a situation that it
had itself illegally brought about. Mr Ibrahim wdunot have resigned had it not been for the
actions of the Council; and the resignation wasimédct a resignation but a dismissal. The Council
also seeks the repayment of an incentive paymé&he same comments apply to this as do to the
repayment of study expenses.



Remedies

Mr Ibrahim had found other employment which wasaahigher rate of pay than he had been
receiving at the Council. There is therefore ngslof remuneration. There is a claim for future
loss. There is no guarantee that Mr Ibrahim wdwde successfully completed the Diploma
course. | make no award in this regard.

He seeks compensation for humiliation and distrddse Council is to pay Mr Ibrahim the sum of
$4,000.00.

Costs
Should the parties not be able to resolve the issfueosts they should file memoranda in

accordance with an agreed timetable. If they aable to agree on a timetable they should come
back to the Authority and | will set a timetable.

Dzintra King
Member of Employment Relations Authority



