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MEMBER OF AUTHORITY Paul Montgomery
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DATE OF DETERMINATION 29 August 2005

DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant was employed by the respondent asngimeering labourer beginning on

26 April 2004. He says he was not offered an egmpknt agreement nor was he given a job
description. He was given and signed a documeatidwJob Description It appears to be a

document which sets out issues such as hourly tadeus payment, trial period, travel,

accommodation and meal allowances. It also cokelislay pay and sick leave and a required
notice period of one week.

[2] On Tuesday, 14 September 2004 the applicant adeited incorrectly drilled a roof sheet of
iron, placing the drilled holes as if it was a wsitleet. Mr Riwhi says Mr Lewis then told him he
had to let him gdoecause the applicant had made a succession t@kess The applicant left the
building site. He says that the only complaint sn&al him previously by Mr Lewis was about his
work rate.

[3] The respondent has failed to respond to attemptleoiuthority’s support officers to contact
him.

[4] Unable to ellicit a response from Mr Lewis using ttourier’'sproof of deliveryprocess, the
support officer engaged the services of Baycorrisure personal delivery of the Authority’s
notice of direction, notice of investigation meegtim copy of the application lodged with the
Authority and a booklet entitle@oing to the Employment Relations Authority

[5] On 1 August 2005 the Authority received confirmatibat these items had been personally
served on Mr Lewis and an affidavit signed by aRérger William Lundy confirming that he had
properly served the documents to a person whoifdhhimself as Stewart Lewis. Service was
effected on Tuesday 5 July 2005.
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[6] In his statement of problem Mr Riwhi seeks paymanthe two weeks wages owed to him
plus holiday pay for the period of his employmdost wages as a result of the dismissal and
compensation in the sum of $10,000.

What caused the problem?

[7] As indicated above, the applicant accepts he ntisdirone sheet of steel and that as a result
he was dismissed from his employment, his emplayeng a series of errors which remain
unspecified. The applicant says he interpreted ®vis’s statement that he (Mr Lewis) hadléb
you gq as a dismissal. The applicant says he leftitegosomptly.

[8] Later that day, at 6.53 pm the applicant sent Mrikea text message asking if he could pick
up his final pay on the Thursday. Mr Lewis semeéresponses which are worth noting. The first
read:

You've got a cheek... | wont pay this week, as tbé ism’'t finished until next week
either as there is a two week wait for the sheetsryined ...your job description and
hourly rate required due care on your part whichsweot forthcoming ... | explained
this on several occasion .... | will consider thistiar over the next weeks.
Adjustments will be made accordingly.

[9] The second response received at 7.04 pm stated:

Threats will not be tolerated in a dispute ..... @ant WINZ or other authority
specialising in work related disputes.

[10] The final reply received at 7.06 pm read:

Furthermore thanks for leaving me in the shit atiéirl did for you. You had heaps of
chances to prove yourself.

[11] The following day the applicant wrote to his forneenployer saying:

| am writing this letter to let you know that whhaappened yesterday was not a
resignation but an attempt to calm down after thhguanent we had following my
dismissal. This letter is also a request for teasons for my dismissal which | would
like in writing.

[12] Attempts by the applicant’s solicitors to resolte tmatter between the parties fell on deaf
ears and the parties were unable to resolve thiematmediation.

Theinvestigation meeting

[13] The meeting was brief. | heard from the appliGamd from his partner Sarnya Edwards who
spoke of the negative effects Mr Riwhi suffereddwing his dismissal.

[14] | was satisfied prior to the beginning of the megtithat Mr Lewis had received the
appropriate notices regarding the meeting and fuadhis own reasons, decided not to attend. |
therefore have to evaluate the evidence put befloee Authority without the benefit of the
respondent’s input.



Theissues
[15] The Authority need to determine the following issue

* Was Mr Riwhi dismissed by Mr Lewis?;

* What was the reason for the dismissal?;

* Was Mr Lewis entitled to withhold or adjust the waglue to the applicant up to the
time of the dismissal?; and

* Was this an offence which entitled Mr Lewis to suaniy to the applicant?

Discussion and analysis

[16] Clearly there was an altercation on the worksitd oesday 14 September 2004 which led, on
the evidence before the Authority, to the empldagding Mr Riwhi that hehad to let you go That
statement amounts to a sending away and theréfcae, employment context, a dismissal.

[17] It appears from the evidence in front of the Auityothat the only fault prior to this incident
which involved any criticism of the applicant's Wwowas two occasions on which Mr Lewis
upbraided Mr Riwhi for working too slowly. It apges that in the context of the error made by the
applicant in regard to a six metre metal sheetd@ioorrectly drilled, that this was the basis loé t
applicant’s dismissal. The applicant accepted Matewis had referred to a series of mistakes
Mr Riwhi had made but gave no indication at anyetias to what those mistakes were.

[18] It is clear on the basis on the information avddaio me that this incident was a matter of
performance at best, and as such did not entideethployer to summarily dismiss. As | noted
above, the applicant did not have a written empleytragreement let alone any documentation
which would signal Mr Riwhi’s agreement to the vhithding of wages or the deduction of any
money from his entitlement. Put simply, withou¢ ligreement of the applicant, Mr Lewis was not
entitled to deduct any money from the applicantages. It was clear at the investigation meeting
that Mr Riwhi accepted he had badly drilled oneestand further accepts that this was careless of
him.

Determination

[19] Although brief, both witnesses before the Authovitgre clearly credible in what they told me

and both were firm and direct in their responsesht questions | put to them, being ready to
concede where they may have been in error. Mr Rislti me that he had obtained on-call work as
a casual labourer at a seafood processing pldiufh He obtained this work in January 2005. He
therefore did what was possible to mitigate higagion.

[20] | find Mr Riwhi has been unjustifiably dismissearn his employment with Stewart Lewis.
Having come to this decision | turn to the matteremnedies.

Remedies

[21] In assessing what sums are due to the applicased mo bear in mind that the period of
employment was moderately short being from 26 Ap@04 through until 14 September 2004. |
have taken this matter into account in settingrémeedies payable to the applicant.

[22] The respondent is to pay the applicant the follgngam:

(@ Two weeks wages being the sum of $1190.00 gross;
(b) Holiday pay, in the sum of $524.88 gross;
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(c) Three months lost remuneration under section 1p8f(the Employment Relations Act
2000, in the sum of $5688.00 gross;

(d) Compensation for humiliation, loss of dignity amgury to feelings under section 123
(c)(i) of the Employment Relations Act 2000, in gem of $4000.00. This latter sum is
to be paid to the applicant without deduction.

Costs

[23] At the close of the investigation meeting | invitedunsel to file a memorandum on costs,
signalling that | would deal with this matter inetlsubstantive determination. Ms Bahiman duly
provided a memorandum which was received by théévity on 19 August 2005. Mr Riwhi was
legally aided in bringing his claim before the Aoitity and | have seen copies of counsel’s invoices
provided to the Legal Services Agency. The totabant sought in costs from the respondent is
$2341.56 which is full client-solicitor costs inghnstance.

[24] The Authority is required to balance a ranféactors when assessing costs. In this case the
respondent has provided both elusive and uncodperalNo statement in reply was lodged and no
appearance at the investigation meeting was fomimop While the investigation meeting itself
was relatively brief, the Authority accepts thatiosel for the applicant was put to unusual trouble
by the behaviour of the respondent. In this canttexn required to consider what constitutes a fair
contribution to the reasonably incurred costs @f dpplicant. This is a case where costs should
follow the event and in this particular matter liéee the respondent should contribute the sum of
$1600.00 to the costs reasonably incurred by MhiRiwso order.

Paul Montgomery
Member of Employment Relations Authority



