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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] This is a claim for special damages and damagestaRrant Brands Limited
(Restaurant Brands and/or the applicant) believeseantitled to an award of $9,545
in special damages. The sum is made up of $5,@00ehgaging a private
investigator, Paragon, to investigate discrepanaies KFC store in Upper Hutt and
$3,000 costs for the applicant’'s employees’ timal axpense in the Paragon
investigation and the employment process and disaily meetings. Also the sum
includes $1,545 legal costs prior to lodging thepkryment relationship problem in
the Authority.

[2] In addition Restaurant Brands claimed general dasag $3,000 for Mr

Bond’s involvement in the theft of money while hasremployed in a senior position.



[3] Restaurant Brands has also claimed the costs éoagplication lodged in the

Authority. By consent this claim will be reservextil later.

[4] The respondent denied the claims, and says thatutieof $9,545 claimed by
Restaurant Brands for alleged theft is based opigos and speculation only. Mr
Bond accepted that he was convicted for putting if80is pocket from the till. He

conceded in cross examination that he took a samatiunt more money other than

the $80 caught on video camera. Otherwise he demig claim for general damages.

| ssues

[5] Is the applicant entitled to special damages, gémamages and costs, and if

so, how much?

[6] Which party should receive costs for the Authostyhvestigation and how

much?

Thefacts and findings

[7] A brief summary of the facts include that Mr Bondcasvemployed by
Restaurant Brands for up to 30 years and employé#teaJpper Hutt store for up to
20 years as the general manager. Mr Bond had rmogment agreement so his

terms were oral terms.

[8] Paragon investigators were brought in to investigabnetary discrepancies
found in an audit involving the Upper Hutt stor€Covert security cameras were
installed and Mr Bond was observed in suspicious/iac at the till on 19 and 22

June and 9 July 2009. From the video he was obdeon 22 June taking an
identifiable sum of $80. Mr Bond was interviewea 22 July 2009 by the private
investigators from Paragon, and Mr Sharad AwadhssL&revention Officer,

employed by Restaurant Brands. Mr Awadh was RemtaiBrands’ contact person
with the Paragon investigators. Mr Bond was catggkihg the money and provided a
feeble and implausible explanation at the time. Bédnd was dismissed on 28 July
2009 for taking company funds, which constitutedoses misconduct. He accepted
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at the Authority’s investigation meeting that hedhtaken cash on more than one
occasion, but did not accept it happened on numseomecasions. Following his
dismissal a complaint was laid with the Police. whes charged and pleaded guilty to
the theft of $80.

[9] Restaurant Brands says it has incurred costs foagBa’'s work and has
proportioned its monetary claims on Mr Bond’s leweélresponsibility according to
his seniority in the Upper Hutt store and that heswene of three people actually

caught. The sum claimed is $5,000 as a contribdtiothe Paragon costs.

[10] Restaurant Brands reasonably engaged Paragon xp#rtise in the use of
cameras and interviewing techniques to investiglage discrepancies in the Upper
Hutt store. | am satisfied that Restaurant Brawdsld not usually call in private
investigators, but for this occasion the discrepwere considered to be serious and
significant given the amounts believed to have lakan.

[11] Mr Bond’s partial contribution towards the costs fBaragon has been
reflected in an amendment to the claims soughtenstatement of problem lodged by
Restaurant Brands. Its amended claims were seahadvance of the investigation
meeting by a memorandum. The amended claim resedrthat at the very least the
two other people were involved and the rounding ofitthe sums reflected a

component for Mr Bond’s seniority in the store dhd responsibility placed in him.

This loss has been quantified by the productioramfinvoice from Paragon and a
summary of expenses. Because it has been propedtibhold the sum claimed is

fair.

[12] Other Restaurant Brands’ in house employees wek®Mead helping
Paragon’s investigation, in addition to Mr Awadhhey were Messrs Craig Soal and
Nick Thomson (both area managers at the time). sidedwadh, Soal and Thomson
were taken off their normal duties and requireattend to the Paragon investigators
and Mr Bond. They were required for the initialéstigation between 19 and 20
July. | am satisfied this involved them in an amibof time to investigate the
discrepancies and review of the video footage Wahagon. Their time and expenses

have also been claimed.
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[13] Restaurant Brands claimed that it has incurredctst of Messrs Soal’s and
Thomson’s time out of the management of their uauahs of work that caused a loss
of opportunity that could have involved their tilbeing better invested in building the
business and managing Restaurant Brands’ operatiBestaurant Brands’ claimed
that its employees’ time and expenses would not leen incurred if Mr Bond had
been trustworthy and fulfilled the requirement tot d&onestly. Messrs Soal’s,
Thomson’s and Awadh’s actions involved drafting @nelparing letters and preparing
for and attending meetings with Paragon and irethployment disciplinary process.
These were part of their normal duties. Howeveam satisfied that Mr Bond'’s
behaviour was such an extreme breach he causegparpon of the extra cost that
was incurred. There was also an impact becauseotivar senior employees were
also found to be involved and rosters had to beaeged to cover for Mr Bond’s and
his two assistants’ absence. It was open to RestauBrands to have an
investigation, and including Mr Bond in the invegstiion, because of the reasonable
prospect that he was involved at the time too. diseovery of Mr Bond taking

money supported Restaurant Brands’ decisions,d. hol

[14] However, the claim was inflated because of an ealating to a calculation of

Mr Awadh’s time allegedly for being at a meeting A July 2009, which he says he
was not present at. The meeting time for Mr Awatbuld not have been included.
Because the expenses have been proportioned aaml actual and reasonable basis |

am satisfied that it represents a fair proportioat tMr Bond should be required to
pay.

[15] Next there is a claim for $1,545 legal costs inedrby Restaurant Brands that
has been supported by an invoice for costs priotht® lodging of the current
statement of problem in the Authority. The claiglates to advice in relation to
potential damages for recovery after Mr Bond’s feation. There is a link between
Mr Bond’s behaviour and the advice and preparatih legal costs to pursue the
matter and to recover the losses and money takéna@recovered during Mr Bond’s

employment.

[16] Next is the claim for general damages based okeaitall or nothing amount
as claimed. Restaurant Brands has claimed thaBdvid manipulated stock figures
and data, including using vouchers, at the stoti loe was caught. It is also claimed
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that Mr Bond behaved in a manner to cover up hégead theft. Although there was
reference in the evidence to this Mr Bond was naverviewed by Paragon about it
and it did not form the reason for his dismissalhat time, but has relied upon it to
support the claim that Mr Bond took much more monelie denied the sum

Restaurant Brands claimed has been taken.

[17] Also, Restaurant Brands claimed that Mr Bond deditedy did not take
significant accumulated annual leave and workedyeMonday to count the till and
tally the stock at the end of each week to covemlitions. This was never put to him
at the time either. At the Authority’s investigatimeeting he accepted he had a lot of
leave and did attend most Monday shifts, but otiserwie denied Restaurant Brands’

allegation.

[18] Restaurant Brands claimed that Mr Bond did takeemmoney based on him
being caught in one incident, i e the $80, and whenwas seen on two other
occasions as recorded by the security camerasBadvid did accept in the course of
cross examination that he did take more than tiBe I& he says the sum he pocketed
was small. Restaurant Brands claimed that thtgmmétion supports its claim that Mr
Bond took significantly more than the $80.

[19] Restaurant Brands claimed that the thefts coul@ h@en as high as $100,000
taken from the company by Mr Bond and other empeyaver time. The estimated
amounts allegedly taken have been assessed widmutdirect and independent
evidence, | hold. The assessment did take acajuhere being two other employees

involved and Mr Bond’s seniority in his employmeéatry and proportion the loss.

[20] Mr Bond'’s action of taking $80 was a breach ofithelied duty of fidelity in
his employment with Restaurant Brands. He accefitathe had a senior position
and that his employer relied on his honesty anegmity. Such terms are embodied
by the widened provisions of the Employment Refetidct and applied to Mr Bond
when he was caught, despite not having an employaggaement in writing.

[21] Restaurant Brands’ loss was foreseeable as a amerses) of the breach. Mr
Bond accepted this under cross examination. Tidsarily would be a matter for
special damages because of Mr Bond’s breach df toyshim taking $80 and taking
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an unspecified sum of more money without any reaisienexplanation. He was in
breach of his duty of fidelity and caused a losRé&staurant Brands because of the
money he took. He deliberately breached the teeitired in him and in the position
he held. However the sum claimed is based on sune&f fact and speculation, and

without establishing the extra amount that Mr Bag been accused of taking.

[22] The parties attended mediation and it falls on #ehority to make a

determination.

[23] The claim from Restaurant Brands’ was quantifiedh@ Memorandum filed
in the Authority on 1 July 2011. | have considetied in conjunction with the final

submissions filed in writing from Restaurant Brardsunsel.

Deter mination

[24] | accept the first part of the claim for speciahdaes for $5,000 for the costs
for Paragon because it is a proportion of the d&atoats. Although the evidence
supports that the costs claimed are open to bdiallenged as to whether or not they
are fair and reasonable, the claim has been piioped fairly. | am supported in my
finding that Mr Bond should pay some of the coséxduse Restaurant Brands
reasonably engaged Paragon to conduct an investigdiat was supported by the

evidence that Mr Bond did take $80 and was impdidah the discrepancies.

[25] The sum of $3,000 claimed for special damages fest&irant Brands’
employees’ time and expenses is reasonable comgdeow the sum claimed has
been calculated. However, | have deducted theafdgr Awadh’s time ($618.59) to
reduce the claim to $2,381.41. The claim refletist tsomeone was needed as a
contact with Paragon in duties not normally undemtaand that the three employees
were taken off their normal duties for a much meedous matter. | have to balance
that with their normal duties. | hold that theormal duties were extended and that
this incurred costs and expenses, which would rmomally be incurred. | am
satisfied that the expenses associated with theiblvement were genuine as the

details were provided and quantified.



7
[26] Mr Bond’s behaviour in taking money that was not Bnd his failure to
recognise some responsibility is linked to RestaiuBrands’ legal costs in assessing
its options to get some recovery of its losses.er@hs a link between Mr Bonds’
actions and Restaurant Brands’ decision to obtgalladvice given the seriousness
of the matter and the alleged losses in seekinyvegg that means he should be liable
for the $1,545 as claimed, | hold.

[27] The claim for general damages has been based doktt’'s theft for taking
money. The claim is based on suspicion aboutdhel lof the thefts over and above
the $80 Mr Bond acknowledged that he took. Howether extent of the money he
took has not been able to be quantified accuraetugh because | have been asked
to draw inferences from the evidence. Also altholy Bond made an admission of
taking more than the $80 it has not been estahllisiosv much he actually did take.
Because the claim for $3,000 can not be specifiath Inot able to recompense the
actual damages as claimed.

Ordersof the Authority

[28] | hold that Mr Bond is to pay Restaurant Brands itech a total of $8,926.41

made up of:

a. $5,000 special damages for the costs of Paragass @and expenses
paid by Restaurant Brands; and

b. $2,381.41 special damages for executive time amereses incurred
by Restaurant Brands for its employees’ involvemerthe matter and

assisting Paragon at the time; and

c. $1,545 legal costs prior to lodging a matter in gwghority based on

an invoice produced.

[29] The claim for general damages is dismissed.



[30] Costs for the Authority’s investigation meeting agserved.

P R Stapp
Member of the Employment Relations Authority



