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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant asks the Authority to investigatiord aletermine matters relating to his dismissal
from his employment with the respondent. Mr Radawéch submits that at the time he was
dismissed the respondent contended that he wag befie redundant. However, the applicant
believes this is an unjustified dismissal dresgedsia redundancy.

In the alternative, the applicant submits thatisf ¢tismissal was founded on a genuine redundancy
then it was implemented in a procedurally unfainme.

To remedy his alleged grievance the applicant sketgemuneration, lost benefits, compensation
pursuant to s.123 (1)(c)(i) and costs in the matter

The respondent did file a Statement in Reply inclhi states the termination was due to a genuine
redundancy. It denies the redundancy was affeat@dorocedurally unfair manner.

Note (1): This application has a relatively long historythat the identity of the respondent has been
subject to a previous Determination of the Authyo(AA 239/03) and appeal to the Employment

Court (AC 34/05). The Authority made a Determinattbat Merchant Tiles Ltd was the employer

of the applicant. As that company had been striickhe Authority declined to hear and determine

the applicant’s alleged grievance. On challengeQbert determined that Ocean and Merchant Pty
Ltd,. an Australian company, was Mr Radovanovidarsployer. The matter was referred back to
the Authority for investigation and determination.
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Note (2): There was no appearance at the investigation ngebyi or on behalf of the respondent. |
am satisfied the respondent has been served wéhStatement of Problem and Notice of
Investigation Meeting.

The meeting was delayed to allow for the situatibat the respondent had been unavoidably
detained. However, as there was neither an appmarfam nor contact from the respondent to
explain its absence | have proceeded to hear aedntiee the matter in accordance with Clause 12
of the Second Schedule of the Employment Rela#an2000.

Background

Mr Radovanovich commenced employment with the redpot on 24 July 2000. He was employed

to run the warehouse and trade sales area of #pgndent’s retail tile business (Merchant Tiles

Ltd.) based in Mt Maunganui. There was no writtempyment agreement but the terms of Mr

Radovanovich’s employment were set out in a leifeappointment. He was to be paid a salary of
$31,500 per annum. He was to work 8.30am — 5.00pmddy to Friday and Saturdays 9am-12

noon (later agreed to be alternate Saturdays).eTWwes a probationary period of 3 months and a
promise that after 6 months employment the pawtiesid discuss a bonus (based on commission
on sales over an agreed budget).

The only other employee employed in the Mt Maungdusiness was Murray Morrision who was

the Sales Manager. However, it is clear on theengd that Richard McKenzie (a director common
to both Merchant Tiles Ltd and the respondent compnd who is based in Sydney) played a
significant role in managing the New Zealand bussne

It was Mr Radovanovich’s evidence that changeshé&dperation of the business were discussed
and implemented from very early in his employmémhen he started the business premises
comprised a warehouse and small show room. Thieclr@nge involved extending the showroom
and displaying tiles on shelving for customersiwand select. Later the business was rebranded
as a tile clearance depot and called the “Tile @le@e Depot”. On 31 May 2001 Mr Radovanovich
was told he would become a sales representativahatche would be paid a mileage allowance,
and that the business trading hours would be cliafigen 10am — 3pm.

Early in June Mr Radovanovich was told by Mr Mawisto dismantle the showroom pursuant to
the plan that the business would thereafter bresadf ias a tile clearance depot where tiles woeld b
presented on pallets in the warehouse. There wesaged discussion between Mr Radovanovich
and Mr Morrision with regard to this proposal. Mad®vanovich wished to wait until he heard back
from Mr McKenzie regarding some proposals he hdmhstied relating to the future direction of the

business.

Mr Radovanovich walked out of the business that dtey was telephoned later by Mr McKenzie
who was not pleased that Mr Radovanovich had watkéthe job. He confirmed the instruction
that the business would be a tile clearance dépot6é June Mr Radovanovich received a verbal
warning for walking off the job.

On 8 November 2002 Mr Radovanovich found a finattem warning which had been placed on his
desk by Mr Morrison. It related to alleged compiaifrom two customers. There had been no
discussion about the alleged complaints prior i®warning being placed on his desk.

Mr Radovanovich’s evidence was that by that timeftahad developed between him and Mr
Morrision He said it originated in Mr Radovanovisttoncern about Mr Morrison’s lack of industry



experience and the fact that he was left to prothéeexpertise while Mr Morrision was being paid
more than him. He believes that Mr Morrision emlearlon a plan to set him up with Mr McKenzie
as the person who was letting the team down wighvibw to having him dismissed. In support of
this allegation Mr Radovanovich produced writtermeoounications from Mr Morrison to Mr
McKenzie which were highly critical of Mr Radovanok’'s work ethic and performance. Mr
Radovanovich had come across this documentatiorc@pied it. The documentation also included
a summary of advice received from the Regional Manaf the Retail Merchants Association. One
interpretation of this memo from Mr Morrision to NécKenzie could be that it sets out a scenario
to get rid of a poor employee under the guiseditmissal on the grounds of redundancy.

Following receipt of the final written warning Mradovanovich had his lawyer write to his
employer challenging the warning. No formal resgonss received in answer to the issues raised
but on 27 November Mr McKenzie advised Mr Radovaciog lawyer that the business was
undergoing a review and that once decisions had beade the two staff members at Mt
Maunganui would be notified of the outcome.

On 3 December Mr Radovanovich received a lettesrming him that as consequence of poor
business performance the warehouse and trade &ithe dusiness would close on 15 December
and that there would be no position for him froratttiate. The letter stated these facilities woeld b
moved to Auckland. This letter was simply left om Rladovanovich’s desk.

Mr Radovanovich said that there was no discussiazonsultation with him prior to the receipt of
notice of the termination of his employment. Neiteas there any discussion of alternatives to
termination. He would have been happy to have demsd reduced hours or even a transfer to
Auckland.

Mr Radovanovich said that in January or Februar@22@e visited the respondent’s premises.
Nothing had changed in terms of signage. Someaeevehs employed there and to the best of his
knowledge a warehouse and trade supplies busiresstil operating from the premises.

Discussion & Findings
Mr Radovanovich presented as a credible witness.

As noted the respondent did not attend the Invatstig Meeting and therefore has not discharged
the burden of establishing that this terminatiors Wastified. The dismissal of Mr Radovanovich
was unjustified.

One matter that does require consideration (bedagees to remedies) is the question of whether
it is more probable than not that this was a disalifor cause dressed up as a termination brought
about by a genuine need to restructure the businasedundancy.

On the totality of the evidence before me | mustfthat it is more probable than not that the
respondent decided to terminate the employmenh @naployee it saw as “troublesome” under the
guise as an termination for redundancy. This iaggravating feature of the dismissal.

Finally before | turn to the consideration of remesdl find that in all its dealings with Mr
Radovanovich relevant to the warnings and ternmonadif his employment the respondent (through
its managers) presented decisions as a fait accoipére was a complete absence of any
discussion with the applicant in relation to hiegéd poor performance/misconduct or later in



respect to the proposed restructuring of the bssin@/orkers are entitled to fair and reasonable
treatment in their employment and the concept addgtaith is a cornerstone of the Act. It is
essential that where an employee’s continued empoy may be in jeopardy (for whatever reason)
they are entitled to a fair hearing in respecthe employer’s concerns or on any proposals for
restructuring. The issues of concern or the prdgosaestructuring should be put to the worker, he
or she should be advised of their right to repregeam and should be given the opportunity to
explain their conduct or provide input into any goeals for restructuring including the
consideration of alternative roles. Any explanatgiven by the worker or suggestions relating to a
proposed restructuring should be considered witbgan mind. None of this happened in the case
before me.

Deter mination

Mr Radovanovich was unjustifiably dismissed frora Bmployment with the respondent and he has
a personal grievance against his former employer.

Remedies

Lost Remuneration s.123 (1) (b)

The applicant seeks lost remuneration from the datas dismissal until 27 April 2004 when he
obtained permanent employment. However, the apyliaso gave evidence that he gave up a job
because it was not worthwhile given it led to aucttbn in his benefit. That shows a failure to
mitigate his loss.

Nevertheless | am satisfied that Mr Radovanoviah bt find alternative employment for some
time after his dismissal and | consider it apprajarito award him three months lost remuneration.

| therefore direct the respondent to pay to the applicant the sum of $8,775 gross to reimburse him
for remuneration lost asa result of his grievance.

Loss of a Benefit s.123 (1) (c) (ii) & s.128

Mr Radovanovich seeks $5,000 to reimburse himHerldss of the benefit of commission on sales
he was promised at the commencement of his emplalyme

| note the letter of appointment promises only igcdss a bonus based on a commission on sales
over an agreed budget. This discussion was togkiae after six months employment. It might be
that the respondent was in breach of its agreemigmtMr Radovanovich in not discussing a bonus
arrangement. | find, however, there was no agreemsached on a bonus to be paid to Mr
Radovanovich such that he has a right to a remedgnthis head.

Compensation under s.123 (1) (c) (i)

The respondent did not meet its obligations of gfaitth and fair and reasonable treatment in this
case and the dismissal had a seriously deleteeibeist on the applicant.

In all the circumstances of this case | direct the respondent to pay to the applicant the sum of
$10,000 net to compensate him for the effect the dismissal had on him.



Costs

Costs are reserved. The parties are directed thtatdile and serve submissions on the subject and
the matter will be determined

Janet Scott
Member of Employment Relations Authority



