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DETERMINATION OF THE AUTHORITY

A. Mr Wharepaia (“John”) Robb’s summary dismissal by Transfield

Services (New Zealand) Limited (“Transfield”) was unjustified.
B. Transfield is ordered to pay Mr Robb $5,000 distres compensation.

C. Costs are reserved.

Employment relationship problem

[1] Mr Robb was employed by Transfield as an Excavadgerator from

23 October 2007 until his summary dismissal foroser misconduct on 25 November
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2010. Mr Robb claimed that his dismissal was wutively and procedurally
unjustified.

[2] Transfield claimed that its actions were justifil@etause it believed Mr Robb
had breached its house rules by continually stgaliesel from its excavators over a

nine month period.
Relevant facts

[3] Mr Robb is an experienced operator of heavy machine He has
approximately 38 years’ experience working for ¢angion/earth civil engineering
companies. At the time of his dismissal Mr Robd erked for Transfield for three

and a half years.

[4] Mr Robb’s role as an excavator operator requirad hb operate either a
Caterpillar 12 tonne excavator (“Cat”) or a Sumitmad® tonne excavator (“Sumo”).
Over the relevant period, Transfield only had twxcawator operators onsite,
Mr Robb and Mr Janos de Jong. Mr de Jong waseatgaloyed by Transfield and he
had a similar level of experience and expertis®laRobb.

[5] Mr Robb’s usual hours of work were from 7.30am luspm Monday to
Friday. This included the time he took to trawelthe work site, to attend tool box
meetings (i.e. internal briefing meetings), perfgob starts and travel back to the
yard. Mr Robb normally operated an excavator fmeen six and eight hours per
day.

[6] Transfield’s excavator operators were responsiblefifling the excavators
they operated with diesel which had been purch&sed a nominated service station
using a Transfield fuel card. Diesel was transmbbi@ck to the job site in either a tank
situated on the back of the excavator operator’skwite, or in a tanker trailer which

was towed behind their work ute.

[7] The fuel card that Mr Robb used was specificalhkdid by plant number to
the particular excavator he was using at the tinGaer the period March to June
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2010, Mr Robb operated the Sulmand from September to November 2010 he
operated the Cat.

[8] In March 2010 Transfield began monitoring the foehsumption of the two
excavators because it had noticed a differenceuetl tisage between operators
following Mr Robb’s return from working at differéfransfield sites. Transfield also
considered it unusual that Mr Robb usually filled aite tank from completely empty
when other operators usually did partial tan lsfdhly.

[9] Mr Robb was on ACC leave from 16 June until 13 Seyiter 2010. Both the
Sumo and Cat excavators continued to be used bgsfileldd employees whilst
Mr Robb was away. Whilst Mr Robb was on ACC leavetween June and
September 2010, the fuel consumption of the twoaextors was similar and

considerably less than when Mr Robb had been dpgrétem?

[10] When Mr Robb returned to work from ACC Transfieldapped him from the
Sumo to the Cat excavator to see if the fuel comdiom levels changed between the
two excavators when Mr Robb was operating them.

Disciplinary process

[11] On 23 November 2010 Mr Michael Hayes, Kaipara Bhamtanager for
Infrastructure Roading for Transfield, raised h@aneern with Mr Martin Hughes,
Northern Regional Manager for the Infrastructurea@ Business at Transfield, that
Mr Robb had been stealing diesel.

[12] After discussing the excavator fuel records for fireceding six months
during the two periods over which Mr Robb had besmking, Mr Hughes and Mr
Hayes agreed that a disciplinary process was apptep

[13] MrHayes drafted the disciplinary letter which i®d Mr Robb to a

disciplinary meeting. The letter stated:

“Dear John,

This letter is to request that you attend a meeahghe offices of
Transfield Services Limited, Dargaville, on Frida6 November
2010 at 3.00pm. Please be advised of your righirbog a support
person if you wish.

Plant No 4564
Plant No 4504
Approximately half or one third less.
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The following matters will be discussed at the inget

. Breach of the Transfield Services house rules.

Please could you advise if the date and time atesnitable and an
alternative will be arranged. [...]"

[14] This letter was dated 24 November 2010 and it wasgmally handed to
Mr Robb that morning. There is a dispute over valotually handed Mr Robb the

letter and the time he actually received it, biihdl that nothing turns on that conflict.

[15] By way of background, it had been agreed that MslReould leave work at
1.30pm on 24 November 2010 so that he could trageNorth with his family to
attend a funeral. Mr Robb said that after recgjuime disciplinary letter he returned
to the yard and was told by Mr Hayes that the maieuld be dealt with before he
left work that day (i.e. before he finished workLa80pm).

[16] That account was contradicted by Mr Hayes who g&tMr Robb came into
his office on 24 November 2011 and asked to hagenibeting that day because he
was going up North to a funeral and he was not airether he would be back by

Friday, which was the day the meeting had beendsdéd.

[17] Mr Hayes said he tried to talk Mr Robb out of havthe disciplinary meeting
that day because it related“tserious matter and he would probably want a supp
person, such as Mr le Grbshere with him” Mr Hayes said that Mr Robb declined
that suggestion and pushed to have the meeting diataéy.

[18] Mr Chris Golledge, Contract Maintenance Manager,a@p District for
Roading and Infrastructure at Transfield, had sreduled to attend the disciplinary
meeting on 26 November 2010 as a management witndssGolledge told me he
was very surprised when he was told by Mr Hayes tihe@ meeting was going to

proceed that day (i.e. on 24 November 2010).

[19] | have preferred the evidence of Mr Hayes and MHe@ge as to why the
meeting was held on 24 November 2010 on the biasisnore likely to be correct. |
consider it unlikely Mr Hayes would have arranged ngeeting for Friday,
26 November 2010 and coordinated Mr Golledge’slaldity for that day but then
just a couple of hours later insisted Mr Robb attanmeeting that afternoon. That

was inconsistent with what had been arranged indikeiplinary letter and it was

Mr Le Gros was a Transfield employee who was alsepresentative for the in-house union.
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inconvenient to Mr Hayes because it meant he hadhab an opportunity to properly

prepare for it.

[20] | also consider it likely that Mr Hayes attempteddiscourage Mr Robb from
having the meeting that afternoon by explainingt thavas “a serious matter”.
However, | find that Mr Robb did not fully understathe seriousness of the issues
which were to be discussed at the meeting becauddalyes had not set out any
specific disciplinary allegations, or details okthlleged breach of house rules, no
supporting documentation had been attached toitfogotinary letter, and he had not
put Mr Robb on notice that his ongoing employmemtsvin jeopardy, or that the

company was concerned that he had engaged in senisgconduct.

[21] Mr Hayes admitted that he did not inform Mr Robb advance of the
24 November 2011 meeting that the purpose of thetingewas for him to respond to
allegations he had been stealing diesel. TheMrdRobb knew of that was when Mr
Hayes raised it during the disciplinary meetingactept Mr Robb’s evidence that he
was blindsided by the allegation.

Disciplinary meeting

[22] The disciplinary meeting was conducted by Mr Hayds Golledge did not
take any notes during the meefingnd was present just as an observer.

[23] Mr Hayes said he put to Mr Robb that he had beealisg diesel from the

company. Mr Robb’s response was to ask what gteotompany had, so Mr Hayes
then produced a written record of the diesel comion for both excavators over the
period March-November 2010. Transfield admitteat the information recording the
diesel purchases for each digger was not presamtegarticularly clear manner and |

agree that was an appropriate concession to hagte.ma

[24] The document Mr Robb was shown recorded:
(@) The diesel purchases made by each excavator operato
(b) The date of each diesel purchase;

(c) The number of litres of diesel purchased;

He made a brief diary entry after the meeting
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(d)  The plant identification number;
(e) The number of hours the excavator had worked eamtthm

) The average estimated amount of diesel used by eachvator
operator per hour for each month over the periodchlédo November
2010.

[25] Mr Hayes had added to that record his own handsrittotes recording what
he estimated was the amount of excess fuel usddri®obb each month over the

period March to November 2010.

[26] Mr Hayes told Mr Robb that whatever excavator hé haen using, the fuel
usage was two or three times what it was when #meesexcavator was used by

another operator.

[27] Mr Hayes said that he pointed out to Mr Robb tHa bther excavator
operator would fill the fuel tanks that they had their utes, which would hold
approximately 250 litres, sporadically with a drfat number of litres every couple
of days, but that Mr Robb’s fuel tank had usualgei filled up from completely
empty, which was considered unusual. He acceptficheot put any specific dates

on these allegedly unusual diesel purchases.

[28] Mr Hayes said he put to Mr Robb that Transfield Idooot see how the

excavators consistently used two or three timeswash fuel when they were being
operated by Mr Robb as they did when they wereaipdrby another operator. He
said the company believed the difference was didrtBobb stealing diesel by using
some of the diesel he had purchased himself andimabhe excavator he was
operating. Ms Hayes said he asked Mr Robb wheréutl was going.

[29] Mr Robb said that he told Mr Hayes thHatel went in the machinery, as it had
always done” Mr Robb said he did not know what to say in oese to Mr Hayes’
questions because he was in a state of shocklowaidlegations against him.

[30] Mr Robb accepted that he had been shown the rexfants diesel purchases
compared to the diesel purchased by other excawatmators over the relevant time,

but he told me that he did not understand whatittfiatmation meant. Mr Robb said



7
that he did not believe he was in a position toab&e to properly respond to the

allegations because they had been sprung on him.

[31] Mr Robb said he was also distracted and conceraeduse he knew he had to
leave work at 1.30pm that day because his familgeweaiting for him at home so
they could travel up North together for the funeréle believed that his distraction
about the funeral had adversely impacted on hidityaib address Transfield’'s
concerns at the disciplinary meeting.

[32] Mr Hayes alleged that when the allegation of theds put to Mr Robb'he
was very calm and very still when | said this. Rébb said he didn’t want to admit

or deny whether he had or nstolen dieselps he did not want to implicate himself
[33] Mr Golledge’s evidence was that:

“Mr Robb said that he never accepted nor denied dlegation of
diesel theft and repeated this several times dutilgmeeting. He
said he would not commit himself and when Mr Hayad pressed
Mr Robb for an explanation, Mr Robb gave none.”

[34] Mr Golledge provided the Authority with a copy ofdary note that he took
immediately after the meeting with Mr Robb. Thiated that Mr RobBwould not

admit it nor deny it”

[35] Mr Robb disputed that he had ever said he did resttwio implicate himself.
He did not answer the theft allegation becausei®fihsolute surprise about it. He
said he was in complete shock diwhs not sure how to react to this situation”.
Mr Robb said he had repeated a number of times“thatdiesel was going in the

bloody machine.”Mr Hayes and Mr Golledge acknowledged that hesdid

[36] | consider it likely, on the balance of probabddj that Mr Robb said he did
not admit or deny the allegations but that he atlsay he would not say anything
because he did not want to implicate himself. dstder that if such a comment was
made, it was likely that it would have been recdraethe diary note. | also note that
Mr Golledge did not refer to that part of Mr Robl@eged comment in his written

statement.



Adjournment

[37] Both parties agreed that the meeting was shorbahdlasted for around 10 or
so minutes. There was a brief break during whiectHdlyes phoned Mr Hughes and
said that Mr Robb failed to give a satisfactorylarption for why his fuel purchases
were so high and that his response to the thefgation had been that he would
neither admit nor deny it. Mr Hayes indicated thatintended to dismiss Mr Robb
and Mr Hughes gave him the go ahead to do so.

[38] Transfield has &one up” policy whereby any dismissal decisions must be
authorised by a manager who is one level higher tha manager who is making the
decision to dismiss. Transfield put that policyplace to ensure consistency across
the organisation, and to ensure that dismissalsigs were sound by having them
signed off internally by a more senior manager tthendecision maker. This was an

internal Transfield management practice which was mecorded in any written

policy.
Dismissal decision

[39] Mr Hayes and Mr Golledge met with Mr Robb agaireafhe short break and
asked if he had anything more to say about thgatilens. Mr Robb confirmed that
he did not. Mr Hayes then advised Mr Robb thaiabee he had no explanation for
the excessive amount of diesel used, the compangidered it to be theft so he

would be instantly dismissed.

[40] Mr Robb said he waSiterally dumbfounded and in a state of shock mfte
being told | had been dismissed for theft of dieselMr Hayes then uplifted
Mr Robb’s company vehicle and dropped him home.

Justification test

[41] Mr Robb was dismissed on 24 November 2010, poothe recent changes
which were made to the s.103A justification testichihcame into effect on 1 April
2011.

[42] The test for justification which applies is thatntained in the Employment
Relations Act 2000 (“the Act”) prior to 1 April 2@1namely:



“103A Test of justification

For the purposes of s.103(1)(a) and (b), the qoestf whether
dismissal or an action was juBtible must be determined, on an
objective basis, by considering whether the empleyactions, and
how the employer acted, were what a fair and reabta employer
would have done in all the circumstances at the tine dismissal or
action occurred.”

[43] An employer which is seeking to justify its disnakgecision must show that
its decision was fair and reasonable in the circantes prevailing at the time it was
made. Justification is therefore determined omlagjective basis having regard to all

relevant circumstances as they existed at thedindesmissal.

[44] The use of the wordwould” in s.103A imposes on the Authority a
requirement to judge the employer’'s actions agdimstobjective standard of a fair
and reasonable employer. This is not the stanttatdwould have applied if it had
been the decision-maker, but is rather the stanihatdthe Authority considers a fair
and reasonable employer, in the circumstances eofattual employer, would have

decided, and how that decision would have beerheshc

[45] The justification test encompasses not just the leyeps disciplinary

investigation and decision about whether miscondad occurred and, if so, the
seriousness of it; it also relates to the empleyeltimate decision regarding the
appropriate sanction. The Authority is therefazguired to objectively review all of

Transfield’s actions up to and including its demisto dismiss Mr Robb.
Good faith

[46] There are also statutory requirements for partesniployment relationships
to act in good faith It is appropriate for the Authority to examinaether Transfield
complied with its statutory good faith obligatiottsprovide Mr Robb with access to
information and an opportunity to comment on itreguired by s4(1A) of the Act
when assessing justification and examining thenésis and reasonableness of the
process which led to Mr Robb’s dismissal.

[47] The aim of s.4(1A) in the Act is to ensure that types are fairly and
adequately informed about the basis for decisiohghvmay adversely affect their

ongoing employment so that they have an opportunitgomment in a meaningful

6 Section 4 ERA.
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way before the final decision is made that maycaffeem. The Employment Court
has acknowledged that s.4(1A) is‘ratural justice provision” in which “the core
right is the opportunity to comment — the accessfiarmation is facilitative so as to

ensure that the opportunity to comment is réal”

[48] An employer which acts in breach of its statutoopd) faith obligations may
find it difficult to justify a subsequent dismisshecause a fair and reasonable
employer will not generally act towards an employeeontravention of the laiv
The minimum requirements of procedural fairnessuthe giving an employee notice
of the specific allegations of misconduct and tkely consequences if the allegations

are establishéd
Relevant case law

[49] The onus of proof rests on Transfield to justifg lecision to dismiss
Mr Robb. The Court of Appeal itHonda New Zealand Ltd v. New Zealand
Boilermakers’ Uniof’ held:

“It is well settled that the standard of proof whithe employer must
attain is the civil standard of balance of probdi®ls rather than the

criminal standard of beyond reasonable doubt; h@vewhere a

serious charge is the basis of the justificationtfe dismissal, then
the evidence in support of it must be as convinints nature as the
charge is grave.”

[50] The Employment Court has expressly recognisedeimgtioyment institutions

must have regard to the quality of evidence necgsghere the allegation is a grave
one. Where serious allegations are being mdlere is a high threshold to be met
and the evidence in support needs to be as comgnuiits nature as the charge was

grave."?

[51] The Employment Court had also previously recognided in the case of

Hardie v. Rountf in which it stated:

“The more serious the allegation of misconduct agathe employee,
the greater will be the expectation of its proof.”

! Vice-Chancellor of Massey University v. Wrig[@$10] NZEmpC 52

8 Allenv. Transfield Industries Group Ltd t/a “Medismattidie” (2009) 6 NZELR 53

° AFFCO New Zealand Ltd v. Nepia and Morur¢faSeptember 2007, Shaw J, WC25RZ;
(with exceptions) Food Processing etc IUOW v. WmiteNew Zealand Ltfl1990] 1 NZILR
35

10 (1990) ERNZ Sel Cas 855 (CA)

1 Rooney Earthmoving Ltd v. McTag2909] ERNZ 240

12 (2008) 8 NZELC 99,317
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[52] Therefore, in order to justify its dismissal of Robb, at the time it decided to
dismiss him Transfield must have either had cle#@ence upon which a reasonable
employer would safely have relied or it must hageried out reasonable inquiries
which left it, on the balance of probabilities, witeasonable grounds for believing
that Mr Robb had stolen diesel and it must have &agknuine belief that he had
actually done so; sefirline Stewards and Hostesses of NZ IUOW v. AiwNe
Zealand™® and Allen v Transpacific Industries Group Limited t/aMédismart
Limited”.™

[53] The Employment Court iXX v. Auckland District Health Boatdheld that an
employee accused of serious misconduct which mégngally result in dismissal is
entitled to know not only of the allegations bu¢ tevidence in support of them that
the employer will consider.

[54] In Madden v. New Zealand Railways Corporatforthe Employment Court
held:

“As the Court has pointed out often enough, an ey®l who has
failed to give its employee an adequate opportuaftpeing heard

prior to dismissal for misconduct cannot be saidhve had any
valid reason to reach a conclusion adverse to thgleyee and
therefore is treated as if it had not reached it thus becomes
unhelpful to distinguish in such situations betwesebstantive and
procedural justification. The Court is left in tlsguation where the
substantive ground relied on may have been refyethe employee
if he had been given the opportunity to do so.rdfeee the ground is
treated as not having been established by the grapldt seems less
important that the reason for that may appear taneoto be

procedural in character.”

[55] In Nelson Air Ltd v. New Zealand Airline Pilots’ Asktion '’ the Court of
Appeal recognised that when considering the issugusdification it was often
convenient to distinguish between procedural anostsutive unfairness but then

went on to state:

“But there is no sharp dichotomy. In the end tiverall question is
whether the employee has been treated fairly in @il the
circumstances.”

13 [1990] 3 NZILR 584 (CA)
14 lbid 8

15 [2007] ERNZ 66

16 [1991] 2 ERNZ 690

17 [1994] 2 ERNZ 665
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[56] The Employment Court ilir New Zealand Ltd v. Hudsdfi approached the

guestion of whether the employer’s finding of sesianisconduct was justified by

stating:

“The question is how would a fair and reasonablepkayer have
acted in all the circumstances of this case. Amleyer does not
have to prove that the incident which it characted as serious
misconduct happened. It must, however, show thedriied out a
full and fair investigation which disclosed conduwdtich a fair and
reasonable employer would regard as serious misgoind The
employer is not required to conduct a trial or exejudicial process
but there are some fundamental requirements ofrabjustice which
are appropriate and which, in this case, are reinfal by the
company’s policies. As part of a full and fair @stigation, natural
justice requires that an employee is given a propgportunity to
comment on the allegations made against her.”

[57] The Labour Court ilNZ (With exceptions) Food Processing etc IUOW v.
Unilever New Zealand Lt stated:

“It is well established by many judgments of thmu@ and, before it,
of the Arbitration Court, that a dismissal which ssibstantively
justified will be vitiated if, in the process, th@nimum standards of
fair and reasonable dealing are ignored or negldcte..]

Where there is no agreed procedure the law impiig® the
employment relationship a requirement to followragedure which
is, in the circumstances, fair and reasonable. iAga good and
conscientious employer will follow such a procedur§Vhat that
procedure should be in any particular case is agtiea of fact and
degree depending on the circumstances of the d¢heekind and
length of employment, its history and the natur¢hef allegation of
misconduct relied on including the gravity of tlmmsequences which
may flow from it, if established.

The minimum requirements can be said to be:

@ Notice to the worker of the specific allegationn@tconduct
to which the worker must answer and of the likely
consequences if the allegation is established;

2) An opportunity (which must be a real as opposedato
nominal one) for the worker to attempt to refutee th
allegation or to explain or mitigate his or her ahrct; and

3) An unbiased consideration of the worker's explamaiin the
sense that the consideration must be free from
predetermination and  uninfluenced by irrelevant
considerations.

18 [2006] ERNZ 415
19 [1990] 1 NZILR 35
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Failure to observe any one of these requirementt generally
render the disciplinary action unjustified. Thatriot to say that the
employer’'s conduct of the disciplinary processasbe put under a
microscope and subjected to pedantic scrutiny,that unreasonably
stringent procedural requirements are to be impose8light or
immaterial deviations from the ideal are not to bisited with
consequences for the employer wholly out of proporto the
gravity, viewed in real terms, of the departure nfrqorocedural
perfection. What is looked at is substantial faga and substantial
reasonableness according to the standards of arfairded but not
over indulgent person.”

Outcome
[58] [find that Transfield’s dismissal of Mr Robb wasjustified.

[59] A fair and reasonable employer would have set betdpecific disciplinary
allegations in the disciplinary letter dated 24 Biober 2010 so that Mr Robb was on
notice of the purpose of the meeting. Althoughn&feeld referred to its house rules,
it did not identify which rule it was relying onlhis meant that Mr Robb pressed for a
meeting to be held on 24 November 2011 without kngwhat he was going to be
required to answer theft allegations or that ongsjide outcome of the meeting could

be his summary dismissal.

[60] I find that a fair and reasonable employer woulsiehprovided Mr Robb, at
the same time it gave him the disciplinary letteith a copy of the information on
which it relied in support of its disciplinary caros. It would not have presented
that information for the first time during a bridisciplinary meeting because doing
that effectively deprived Mr Robb of a real or geruopportunity to consider and

respond to it.

[61] That was evident from the many possible explanatidn Robb put forward
after his dismissal to explain the fuel differehti&hese were matters that he could
have raised in response to the disciplinary allegathad he been given a reasonable
opportunity to prepare for the disciplinary meetinGiving Mr Robb time to prepare
would have also enabled Transfield to have consland if necessary investigated
his possible explanations. Because Transfield p@etedly sprung its allegations on
Mr Robb proper consideration of various possibksosms for the fuel differential did

not occur until after he had been dismissed.

[62] 1 also find that a fair and reasonable employerlditiave advised Mr Robb in

the disciplinary letter that, if the allegationsaagst him were proven or if his
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explanation to the disciplinary concern was foundbe unsatisfactory, then his
ongoing employment could be at risk. If Mr Robbdhk&nown his ongoing
employment was at risk he may have decided to tiaékdegal advice he had sought

after his dismissal prior to the disciplinary magtbeing held.

[63] | consider that a fair and reasonable employer @voubt have held a
disciplinary meeting with Mr Robb on 24 Novembed@Q0n the circumstances which
Transfield knew existed at the time, namely:

(@) No specific allegations had been put to Mr Robb;

(b) He was not aware that the purpose of the meeting tawabbtain his

response to theft allegations;

(c) He was not on notice that his ongoing employmentlccdoe in

jeopardy;

(d) He was not given a real or genuine opportunity tmsaer the

information which Transfield believed supportedtitsft allegation;

(e) Mr Robb was not given an opportunity to take adwicéo prepare his

response;

) Mr Robb was about to depart for a funeral and &msiliy were waiting

for him to leave work at 1.30pm.

[64] A fair and reasonable employer would have ensupgthr to expecting

Mr Robb to respond it its concerns, he:
(@ Was aware of the specific allegations against him;

(b) Had adequate time to consider the information Tralads believed

supported its disciplinary concerns;
(c) Knew his ongoing employment was in jeopardy;

(d) Had been given a reasonable opportunity to takecadnd prepare his

response.
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[65] | find that the disciplinary process Transfieldldted was so fundamentally
flawed that it was not justified at the time it miissed him in concluding that
Mr Robb had stolen its diesel.

[66] Transfield did not recognise that Mr Robb was Wkl have been under some
pressure as a result of the bereavement and immpifaieral. It should have been
sensitive to that and whilst it could have set dstconcerns and put specific
allegations and shared its information with Mr Railthe meeting on 24 November
2010, it was unreasonable, unfair, and highly mlejal to Mr Robb to expect him to

have responded to the theft allegation during iiegting.

[67] | also find that the manner in which the informatidransfield relied on to
support its claims of theft was presented to MriRolkas unfair. It was not
immediately clear what the information conveyed anhds understandable that
Mr Robb was still processing, with considerable céhahe allegation that he had
stolen fuel from the company and was thereforamatposition to take in the various
numbers on the page which Mr Hayes believed he dwguained. | find that

explanation was inadequate.

[68] It was unreasonable for Transfield to have expebte®obb to have taken in
all of the information Mr Hayes conveyed to himidgrthe meeting on 24 November
2010 because that same information required corabtie explanation during the
Authority’s investigation. Transfield's view of ithinformation was not immediately
clear, even after it had filed its witness statetmavhich explained how it had relied

on the information.

[69] There were a number of entries in the fuel consionpdocument which, on
the face of it, raised ambiguitf@swhich required explanation during the Authority’s
investigation. | find that those same matters wereaddressed by Transfield during

the 24 November 2011 disciplinary meeting.

[70] I consider Transfield did not undertake a fair oyger investigation because it
did not put its specific concerns to Mr Robb in udfisiently clear manner which

would have enabled him to have responded to themmieaningful way.

Some examples include the references to depdt@zaniel H; depot card Jack; operated 4508
(which was not a digger) 18 hours used depot capérated 4509 (again not a digger) 12
hours used depot card.
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[71] [ also find that Transfield breached its statut®#(1A) good faith obligations
because it did not provide Mr Robb with an adequateeasonable opportunity to
comment on the information it had which was relévants decision to dismiss him.
That was unfair to Mr Robb and undermined the figstiion of Transfield’s decision

to dismiss him.
Remedies
Contribution

[72] Having determined that Mr Robb’s dismissal was siified, s.124 of the Act

requires the Authority, in deciding both the natangl extent of remedies, to consider
the extent to which Mr Robb’s actions contributedidérds the situation that gave rise
to his dismissal grievance and if those actions require, reduce remedies

accordingly.

[73] Whilst justification must be determined based amittiormation and evidence
available to Transfield at the time it made theislea to dismiss, contribution can be
assessed in light of additional information presdnto the Authority, including

information which was obtained by the parties sghsat to Mr Robb’s dismissal.

[74] This was a situation in which, subsequent to hésnigsal, Mr Robb engaged
counsel who raised a number of concerns about fietdis decision to dismiss him.
These concerns were fully and properly investigatedransfield and duly responded
to. | had sufficient evidence before me by bothtipa to enable me to assess the
credibility of Mr Robb’s subsequent explanations ttee fuel differential. All of this

new material is relevant to the Authority’s assemshof contribution.

[75] 1 now briefly summarise each of Mr Robb’s possisplanations and provide
my view as to whether or not they satisfactorilypleined the differential, on the

balance of probabilities.
(@) Differences between the two excavators

[76] | accept that the two excavators were of diffemaakes, but | find they both
have an average fuel consumption of 7 litres peurhand are both 12 tonne

excavators with the same capacity engines and poutput?> Even if the particular

| was provided with the specifications for eaghayvator.
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make of the excavator meant that they had diffeasetrage fuel consumption, that
did not explain to my satisfaction why Mr Robb’seaage fuel consumption per hour
was more than double that of his colleague, Mr dagJwhen using the same

excavator.
(b) Inaccurate hour meter

[77] Mr Robb suggested that the hour meters on the ekmes/were inaccurate
which had affected the average fuel consumptioocutaions. The evidence satisfied
me that the hour meters on the excavators were tikalg than not to have been

accurate.

[78] The excavators were both serviced regularly and dMitRobb raised this

concern there had been no other information sugggestat there was any recording
or accuracy problems with the hour meters. Traigfhas a system for operators to
report faults with the excavators, but no reportsrevever received for either

excavator.

[79] Transfield bills the excavators out based on theur meters, so it would have
been a serious matter if the hour meters had bescurate. It would have directly
affected Transfield’s profits, so if there was algem | would have expected

Transfield to have addressed it with some urgency.

[80] | have accepted Transfield’s evidence that the hmeters/clocks on the
excavators were accurate. Even if they were inateuthen | would have expected
any inaccuracy would have applied to any operawer the nine month period, not
just to Mr Robb.

(c) Use of fuel card to fill up other Transfield plafite. not the excavator

assigned to the fuel card that was used to purchizseiesel)

[81] WAhilst | accept that on the odd occasion Mr Robly inave topped up other
plant, when that occurred he should have recordaidan his timesheet and/or on the
fuel card records so that Transfield could see e/iee diesel he was purchasing had

been used.

[82] | accept Transfield’s evidence that there were ewords which supported

Mr Robb’s suggestion that he had regularly fillgdather plant. | consider it would
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have been unusual for him to have done so, paatigubver a nine month period. |
do not consider it can reasonably account for MoRpurchasing almost twice the

amount of diesel the other excavator operatorshased over a nine month period.

(d) Mr Robb said that he would empty his fuel tank fwa hack of his ute every
evening which was why he mostly filled it up toamdy when obtaining fuel,
unlike his colleagues who would fill their fuel kznup with an odd and

varying number of litres of diesel

[83] The evidence did not satisfy me, on the balangarababilities, that Mr Robb

normally completely emptied his fuel tank beforeghasing diesel. However, even
if he had done so, then his actions were cont@ryransfield’s express instruction
that the excavator fuel tanks should be left engtyas empty as possible to deter

diesel thefts by third parties whilst the plant Wefs unattended overnight.

(e) Mr Robb initially suggested that the way he drdwedigger could account for

the difference in fuel use

[84] However, when questioned by me about that in metaild Mr Robb accepted
that would not account for him using double thel fokhis colleagues who were
undertaking similar activites and whom had a samilevel of experience and

expertise as him.

)] Mr Robb suggested that the tasks he undertook whemg the digger may

have explained the fuel differential

[85] | was not satisfied with that explanation becautar aeviewing the timesheets
and work undertaken | find that over the nine maoehiod, the other drivers of the

two excavators were generally undertaking the samseamilar type of work.

(9) Mr Robb suggested that the Cat had a faulty fuek hich made it easy for

third parties to steal fuel

[86] | was not satisfied with that explanation becauseRdbb had only recorded
third party fuel theft on one occasion over theermmonth period in issue. It therefore
cannot satisfactorily explain Mr Robb’s double fuede for the entire nine month

period in issue.
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(h) Mr Robb said that it was known that third partiésls fuel in the area

[87] | accept that was the case, but note that fuet gteduld have been recorded
by Mr Robb. He did in fact do so on one occasidnctv indicated that his practice
was to report any third party thefts on his timesbel was not satisfied third party

theft reasonably explained the differential for @mtire nine month period.
(1) Mr Robb suggested that one of the excavators Hadlty fuel line

[88] This excavator was used by Mr Robb and his colleagueven if a faulty fuel
line had affected fuel use, it would have had tesuin Mr Robb and his colleague
both using the same amount of fuel. However, MblR® fuel consumption was at

least double that of his colleague’s.

0) Mr Robb said that he left the excavator runningidgrhis smoko and lunch

breaks

[89] This was contrary to Transfield’s express instautdi to him to turn the
excavator off over these periods. However, eveMifRobb left his excavator
running the additional fuel use, if any, would hdeen negligible. Mr Robb accepted
that it would not explain why he had used twice dheount of fuel then his colleague

on the same excavator.
Unexplained fuel differential

[90] The evidence satisfied me that when using the CaRdbb’s average fuel

usage in litres per hour was 15.15 compared wghcbhlleague’s average fuel use of
6.87 litres per hour. | was also satisfied thaewlhsing the Sumo digger, Mr Robb’s
average fuel use per hour was 12.9 litres comparddhis colleague’s average fuel
use per hour of 6.92 litres. 1 find that thesecdipancies were not satisfactorily

explained by Mr Robb.

[91] | also find that Mr Robb was unable to provide axplanation for why he
filled up the Cat on 4 November 2010 with 250 Btend then the very next day used
another 250 litres of diesel. Based on his avefa@eper hour litre consumption of
diesel of 15.15 this meant that he must have wofl8 hours on 4 November 2010.
Mr Robb’s timesheets for that day say that he wabde&ven hours.



20
[92] | therefore consider that Mr Robb did significantigntribute to the situation
which gave rise to his grievance because thereansigbstantial discrepancy in his
fuel use which he was unable to satisfactorily axpl | find that this contribution
should be recognised by my decision not to awardRbtsb any lost remuneration. |
do not consider it should prevent Mr Robb from réiog a modest award of distress

compensation.
Distress compensation

[93] Mr Robb sought distress compensation of $20,00he @vidence did not

support an award at that level.

[94] | accept that Mr Robb was distressed by the maramelr timing of his

dismissal. | accept his evidence that it was a hslgeck and that it caused him
considerable distress. Mr Robb was the sole inceaneer for his family and he was
supporting his wife, who is terminally ill with ceer. His dismissal placed him under

serious financial pressure and he found it diftitalfind alternative work.

[95] | find that Transfield acted in haste without amgngtivity to Mr Robb’s
personal situation. It knew that he was abouttend a funeral with his family and it
knew that his wife was terminally ill with canceAs an employee with four years’
service, Mr Robb was understandably hurt, humitiased suffered injury to his
feelings as a result of Transfield’s actions tayganim.

[96] Mr Robb said he was completely gutted by his disalis He was without
work for six months and during that time it wasteuggle for him to meet basic

household outgoings. Mr Robb had to go on to a&fieior a period of time.

[97] Dargaville is a small rural town whose local indysis primarily focused
upon servicing the rural sector. Given the curreabnomic conditions and its
geographical location, there are not a large nundieemployers which need an

employee with Mr Robb’s particular skills.

[98] | find that Mr Robb’s ability to find new employmewas hampered by the
information that his former manager, Mr Butler, g to other potential employers
in the community. | accept that Mr Robb was gealyirand understandably very

distressed by that.
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[99] Mr Butler accepted that he had confirmed to Mr Rebtew employer (after
he had finally obtained work after a long perioduaemployment) that Mr Robb had
been“sacked from Transfield for stealing diesel'Mr Butler also admitted to having
a conversation with another potential employer sidg that Mr Robb had been
dismissed from Transfield. Mr Robb alleged that Butler made other such

comments widely known in the small community.

[100] When giving his evidence Mr Butler demonstratedoatemptuous and high
handed attitude towards Mr Robb. | therefore cagrsidhighly likely that Mr Robb’s
allegation that Mr Butler blacklisted him had somerit. It is appropriate to address
that when awarding distress compensation becausdWler’'s unlawful actions
increased Mr Robb’s distress.

[101] | find that Mr Butler’s actions aggravated Mr Roblieelings of hurt, distress
and humiliation and | consider it highly likely thay putting this information out into
the small community Mr Butler hampered Mr Robb’siligb to find alternative
employment and thus mitigate the adverse affectsiflismissal. That is a serious
matter which adversely impacted on Mr Robb and Wwhie is entitled to be

compensated for.

[102] | consider that Transfield’s actions towards Mr RoWwhilst he was still
employed in relation to its disciplinary investiget process and dismissal decision
and its actions towards him subsequent to his empot ending (i.e. Mr Butler’s
unlawful breaches of Mr Robb’s privacy) warrantamard of distress compensation
of $5,000.

Orders
[103] | make the following orders:
(@ Transfield’s dismissal of Mr Robb was unjustifieshd

(b)  Transfield is ordered to pay Mr Robb $5,000 purstiars.123(1)(c)(i)
of the Act.
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Costs

[104] Mr Robb has been successful and, subject to anyisslons of the parties,
my preliminary view is that he should be entitledain award of costs in his favour.

The parties are encouraged to resolve costs bygrm.

[105] In the absence of any without prejudice excepba®osts offers, and subject to
any costs submissions that may be made, | cange@vpreliminary indication that |
am likely to approach costs in respect of this aeradin the basis of the Authority’s
usual tariff based approach, which would be appitetl.5 days of investigation time.
In which case | am likely to adopt a notional steytpoint for the daily tariff of
$3,500.

[106] The parties have 14 days within which to agree @stisc If agreement is not
reached, then Mr Robb may file a costs memoranditimma21 days of the date of
this determination. Transfield then has 14 dayshiwi which to file its costs
memorandum, with Mr Robb having a further sevensday file a reply costs

memorandum.

[107] This timetable will be strictly adhered to and aleparture from it requires the
prior consent of the Authority. No costs memoramilabe considered outside of this

timetable, without the prior leave of the Authority

Rachel Larmer
Member of the Employment Relations Authority



