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COSTSDETERMINATION OF THE AUTHORITY

I ntroduction

[1] By determination dated 5 September, 2011, the Aitthaesolved the

employment relationship problem between thesegsahly determining that Mr Robb
had been unjustifiably dismissed by Awaroa Lodgaiteéd but was unsuccessful in
his claim that he was employed by Awaroa Lodge imleaning capacity (the
Authority determined that he was a contractor) aag unsuccessful in his claim to

be reimbursed for food and accommodation costsidguhie earlier employment.
[2] Costs were reserved.
Theclaim for costs

[3] The applicant (Mr Robb) through counsel, seeks mtritution to his costs
alleging that he was the substantially successittlymand therefore, in the usual way,
he was entitled to costs because they typicallpWothe event.



[4] The respondent (Awaroa Lodge) through counselstetie application on the
footing that each party was partially successfal accordingly costs should lie where
they fall.

[5] It is the position that there was a measure ofesgachieved by both parties.
However, the Authority thinks it fair to concludeat the primary claim brought by
Mr Robb against Awaroa Lodge was the claim that Hael been unjustifiably
dismissed from his employment. On the evidencedhley the Authority, it had little
difficulty in determining that the various breachassociated with the unjustified
dismissal of Mr Robb were egregious and on thatirigp were that the only matter

before the Authority, a higher than usual award ldnave been justified.

[6] However, in the present case, there were a larggeauof claims made by
Mr Robb, not all of which were successful. As hahority has already noted, two
significant portions of his claim were struck-oyt the Authority. The only fair way

to determine what Mr Robb’s entitlement is in thregent is to identify whether his
claim to have been unjustifiably dismissed by Aveatmdge (which was successful
in the Authority) is the central and most importgatrt of his claim, or not. The
Authority considers that it was the central and tmiagportant part of his claim.

Evidence on that aspect took the majority of theetiof the Authority and dominated
the determination. On that basis then, the Authdeels able to conclude that
Mr Robb was substantially more successful in hantlthan Awaroa Lodge was in
resisting it. However, because Mr Robb was notessful in the totality of his

claim, the costs award that he might otherwise haceived if he were completely
successful must be reduced by the effect of higriato prove all of his claims.

Thelegal principles

[7] Both parties refer in their submissions to the sieai of the Full Bench of the

Employment Court inPBO Ltd v. Da Cruz [2005] 1 ERNZ 808 as identifying the

salient principles to be used by the Authority ioogts setting environment. Mr Robb
also refers appropriately to a decision of the gme€hief of the Authority itGraham

v. Airways Corporation of New Zealand Ltd (2004) 7 NZELC 97 which proposes a

three-step process to be used in determining austsely:

(@) Consideration of the actual costs incurred by thaypentitled to an

award;



(b)  The question whether those costs were reasonatiyrad or not;

(c) The question of what percentage of those coststdadbe contributed
to by the unsuccessful party.

[8] Applying the principles ifGraham, Mr Robb advises the Authority that he has
incurred fees totalling around $25,000 in the sssftéd prosecution of his claim.
Mr Robb seeks a higher award of costs than wouldavelable to him if the
Authority’s commonly applied daily tariff approagere to be adopted and he claims
that the daily tariff starting point of $3,000 plI@&ST is out of step with commercial

reality.

[9] Before considering that aspect, it is useful tdewtfon whether the costs
incurred by Mr Robb are reasonable. For Mr Rolbisialleged that the costs
incurred were higher than would normally be theecgmrtly because of the
devastating series of Christchurch earthquakeshmmade the determination of the
issue problematic (because of the absence of filees and other materials) and
partly because it is alleged that the respondemtenmiadifficult for the Authority to

investigate matters in a cost effective way.

[10] The Authority accepts that an aspect of the caostsried by Mr Robb relates
to the difficulties the Authority had in concludirige investigation and issuing its
determination as a consequence of the disruptiamsech by the Christchurch
earthquakes. A portion of additional cost then loarattributed to that fact and can go

to the reasonableness of the total fee incurred.

[11] The Authority is also invited to conclude that atlfier aspect of the costs
incurred by Mr Robb was the behaviour of the resieoih which, it is alleged, made it
more rather than less difficult for the Authoritydonclude its investigation and reach
a determination on the issues raised by Mr Robbhe Authority accepts that
contention at face value. As filed, this was aigtitforward personal grievance
which ought to have been dealt with expeditioughtie Authority. A single day’s
hearing would, in the normal course, have beerncserfit to complete an investigation
of this matter. However, Awaroa Lodge chose t@oes to Mr Robb’s claim by
offering up only one substantive witness and thahegs was unable to offer any
commentary on a significant period of time when thégness was not physically

present at the place of employment. As a conseguehall of that, the Authority



insisted on hearing from another witness (who oughbave been available to the
Authority at first instance) and that witness cobésbt be described as elusive. There
were arrangements made to talk to that witness (fcurring costs) which came to

nought because the witness failed to make hinasglifable.

[12] While Mr Robb relies on the absence of good faitmf Awaroa Lodge as a
basis for claiming higher than usual costs, it wiouh the Authority’s view, be more
accurate to categorise the behaviour of Awaroa eaagybeing such as to contribute

adversely to the costs incurred by Mr Robb.
Deter mination

[13] Mr Robb has been successful in his principal clate. is entitled to an award
of costs. He is entitled to have his higher thanal costs contributed to by Awaroa
Lodge because its behaviour added to the costsMh&obb incurred. However,
Mr Robb is not entitled to costs in relation to Hepects where he was not successful

because costs follow the event.

[14] On balance, the Authority considers that the apjaitgoway to proceed is to
look at Mr Robb’s entitlement as if he were comgligsuccessful and then rebate that
amount by the partial success which Awaroa Lodge inadefeating a portion of

Mr Robb’s claim.

[15] On that basis then, if Mr Robb had been completalycessful in the present
matter, taking as it has five days to hear, muctvinth has to be apportioned to the
Authority’s difficulty in getting evidence from Awaa Lodge that assisted it to
resolve the matter, Mr Robb might have expectedaaard of costs of perhaps
$15,000. However, he was not completely successiftiithe Authority considers that
perhaps he was unsuccessful in a third of the tdé@in, so an award of $10,000 in

costs is appropriate.

[16] The Authority directs that Awaroa Lodge Limitedtes pay to Mr Robb the
sum of $10,000 as a contribution to his costs.

James Crichton
Member of the Employment Relations Authority



