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Employment Relationship Problem

[1]

[2]

[3]

Ms Reti first went to work at the Carter Holt Hayvelywood Mill at Tokoroa in about 1975.
Apart from a six year stint in Auckland, she coogd to work there until April 2004, when she
was dismissed from the position of leading hande Téason given was serious misconduct
(allegedly bullying her team.) This came as a catepthock to Ms Reti. She told me she was
unclear what exactly she was alleged to have déhe.had supervised the same shift for eight
years without any adverse feedback until just aieeks before her dismissal, and had never
seen herself as a bully.

Ms Reti still finds it hard to understand her dissal, and the consequences for her have been
severe. She was 50 when she was dismissed. SHwd@dvorked and raised her family in the
same small town for most of her adult life. She hadn the only Maori woman leading hand at
the Plywood Mill. Both the fact of the dismissaldathe nature of the allegations against her left
her feeling so humiliated and depressed that slserwhable to cope with normal daily tasks or
show her face in the local community. She was plame a sickness benefit and did not work
again until March 2005.

Because this dismissal was for alleged seriousandhact, the issues for determination are as
follows:

i. Whether the inquiry into the alleged misconduct Yuéisand fair;
ii. Whether it was open to the respondent to conclbhde derious misconduct
had occurred,;
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iii. Whether, in all the circumstances, it was operh® respondent to dismiss
Ms Reti.

Was the inquiry full and fair?

[4] The process which ultimately led to Ms Reti’s dissail started on 24 March 2004 when one of

[5]

[6]

[7]

Ms Reti’'s team, Ms O, sent an email to John Basoer Martin Carlyle. Mr Barber was Quality
Co-ordinator and temporary manager of the pressaetion (in which Ms Reti’'s team worked.)
He had taken on that role in around late FebrudryCarlyle was the Acting Plant Manager. In
the email the team member stated that she had gorsress leave and wanted to swap to
another shift. She said that she was besanstantly criticisetland that her leading hanavas

not using good judgement or leadership skills aasl & grudge to bedr

Mr Barber told me that as Quality Coordinator heswacontact with leading hands and knew
Ms Reti to be a good employee. She was prone oasmit to be confrontational but he had
never had any serious concerns about her behaai@uwas unaware of any specific concerns
amongst members of her team.

However, when he discussed the email with Mr Carhg learnt that Mr Carlyle had recently
received other oral complaints about Ms Reti retatio ‘verbal abuse and aggressive
behaviour.” Ms O had also approached Mr Carlyle in person faheuconcerns and told him
that she was considering resigning if the compadyndt do something to resolve the issues.
Mr Carlyle arranged for her to be transferred tother shift.

Mr Barber and Mr Carlyle then interviewed the membef Ms Reti’'s team (nine individuals
including Ms O) and two other leading hands. Theked them whether there were any issues
on the shift they would like to talk about and heauld they rate Evelyn’s leadership skills. No
notes were kept of these interviews. However, sulasequent report to the Human Resources
Manager for the Wood Products division Mr Barbed avir Carlyle noted that they had
received the following responses:

“the issues go back more than 7 years

bullying was a key complaint;

inconsistent behaviours;

mood swings;

aggression towards staff for no real reasons;

singling out of people;

poor examples especially in how she did tasks awl $he wore her own PPEé¢rsonal
protection equipmefit

Poor treatment ofYIs Q);

Having favourites e.gher son-in-lay

Staff not willing to continue under her leaderstlipme requests for shift or department
changes if not addressed,;

Team leaders were aware of her shift issues andttaththat the problems were there a long
time and needed to be dealt with in order thatvitwele pressing area could lift its moradig]

to meet new production plans.”

[8] In addition Mr Carlyle had concerns about two othewelated matters involving Ms Reti. He

and Mr Barber decided to meet with her in relattonthose matters as well as the alleged
bullying.
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[9] The first Ms Reti knew about all this was on thghtiof 29 March. She was on bereavement
leave at the time but had come in to assist witbarational problem on night shift. Mr Barber
was there too for the same reason and took thertypyty to tell her that he and Mr Carlyle
wanted to meet with her on 1 April to discuss issofeconcern.

First meeting: April 1

[10] Ms Reti arranged to have two delegates (Lee RadingaTony Tahikita) attend with her. The
meeting was in two parts. In the first, Mr BarbedaVr Carlyle outlined their concerns about
each of the three matters and listened to Ms Redgponse. The first two concerns were not
news to Ms Reti and were ultimately disposed othe satisfaction of Mr Barber and Mr
Carlyle. They did not form any part of the just#ion for the dismissal. | do not take them any
further therefore.

[11] The allegations of bullying however, took Ms Rdbaak. She had known nothing of these
allegations until then. She asked when the bullywag said to have occurred and who had been
involved. Initially Mr Barber said that this infoation was confidential however, he and Mr
Carlyle did say that a team member who was on lbadecomplained and since there was only
one person currently on leave (Ms O) Ms Reti dedubat the complainant must be her. (Ms
Reti had understood that Ms O was away with a norkwuelated back injury.)

[12] Mr Barber did put to Ms Reti some specific matties Ms O had raised. These included that
Ms Reti had changed Ms O’s duties around and hiéidiged her work. In response, Ms Reti
referred to the fact that she thought Ms O wasgltmio much overtime (something Ms Reti had
raised with Mr Barber in early March) and was otrexd. She also said that some criticism of
Ms O’s work was justified, as she had made somenpiaily costly mistakes. Mr Barber also
reported that Ms O had said that Ms Reti had renlitte too fast the evening before she went
off on leave which had been the final straw for. Ms Reti disputed this as she had not been at
work that night, and asked Mr Barber to check thetars to confirm this.

[13] More generally, Mr Barber and Mr Carlyle told hérat other staff backed up Ms O’s
complaint, describing harassment, aggression afidirumeatment and saying that Ms Reti
favoured her son-in-law. She was told that thegali®ns against her were considered serious
and that there would be further investigation itbem. In the meantime she was to be
suspended and should not communicate with peopte frer team. She was also told that “
possible outcome would mean that she may not leetalveturn to her current rolé

[14] Ms Reti said the meeting was interrupted sevenaddi because it was the end of the month
and there were stock issues and reports to be nekp@he did not feel that she was getting a
proper hearing.

[15] In the second part of the meeting, later that deg Ratima put forward a proposal that Ms
Reti be put back in her position with union and agement monitoring and support but Mr
Barber and Mr Carlyle declined.

Suspension

[16] Ms Reti went home to wait. She told me she didumaterstand why she had been suspended
as what had been reported to her about Ms O dide®in to her to be sufficiently serious to
warrant this. (I note that in the company’s notethe meeting of 1 April the topic of bullying is
under the heading “poor performance.”)
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[17] Meanwhile Mr Barber and Mr Carlyle prepared a répdnich contained the background to
all three concerns, notes of the interviews (quatledve in paragraph [7]) and notes of the 1
April meeting with Ms Reti. They used this to brigfe Human Resources Manager of the
respondent’s Wood Products division, Suzanne Crexvtils Crowther decided to engage an
“independent specialist” with experience in worlkq@abullying to assess the complaints. She
asked the respondent’s provider of EAP serviceindally counselling) to recommend
someone suitable and was provided with the namidagiden Olsen of WAVE (Workplace
Against Violence in Employment) in Rotorua.

[18] Ms Crowther took this recommendation at face valwesked her if she had inquired into Mr
Olsen’s gqualifications and experience or the methmgl he proposed to use. She did none of
these things although she and Mr Barber met ongefl\p with Mr Olsen to outline what she
wanted him to do.

[19] For most of his working life (1978-2000) Mr Olserasvemployed as a boiler operator at
Tasman Pulp and Paper Mill. Whilst in that rolebleeame a sexual harassment contact person,
became involved in EAP initiatives on site, ancereed in-house training from his employer on
these issues. He has also done some short (1-Zdasges on sexual harassment and violence
prevention (provided by the Human Rights CommissMmistry of Justice and “CYFS” and
has attended a half day workshop on disciplinary amployment relations matters run by a
local Rotorua law firm. More recently he has congefacilitation training in the “Zenergy”
method, and has enrolled at Massey University ycipslogy.

[20] Since 2000 Mr Olsen has been working to build dqusiness in the Bay of Plenty in the area
of violence prevention. He told me that while asif@n Pulp and Paper he “mediated” two to
three cases and that since that time he has igaesti approximately 8 cases involving bullying
or sexual harassment. He told me that he obtaioasamal professional supervision from the
director of Zenergy.

[21] With no disrespect to Mr Olsen, | consider Ms Chmsvtwas overstating his qualifications
somewhat when she described him as an expert orsubgct of bullying. Even more
importantly, he has very little expertise in empt@nt relations generally and disciplinary
processes in particular. In submissions Mr Kielynped out that most employers are not experts
in such matters, and are not required to be. Tlagtlne so, but it not really the point. Mr Olsen
was brought in as a supposed expert and his regleetl on as the work of an expert. In my
view, for reasons | explain further below, it shibaubt have been.

[22] The company finally arranged to meet with Ms Rejhia on 13 April. Two meetings had
previously been arranged and cancelled, the fesabise Mr Carlyle and Mr Barber were busy
with end of month stock take reports and the sedandrder to fit in with Ms Crowther’'s
availability.

[23] Ms Reti found the intervening two week period vedifficult. During this time she saw her
GP who prescribed medication to relieve her anxaety help her sleep.

Second meeting: 13 April

[24] Once again Ms Reti was accompanied by delegatesRatiena and Tony Tahikita and this
time, in addition, by Phil Jones (who was aboutalee up a position as a union organiser.) Mr
Barber was in attendance along with Ms Crowther MutCarlyle was not. As before the
meeting was in two parts.
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[25] On Ms Reti’'s behalf, Mr Jones expressed concermatathe suspension (saying it was
premature and harsh) and asked that the complités/ of allegations be provided in writing
so that Ms Reti was in a position to respond pigper

[26] Ms Crowther replied that she believed the procetlutbat point had been “in order” and that
the issues had been outlined to Ms Reti at theiguevmeeting. She said that suspension was
standard when serious misconduct was alleged. Nieslsaid he viewed the issues as
performance related but Ms Crowther advised thatbihllying issue was now being treated as
serious misconduct.

[27] Ms Crowther ran over the allegations of bullyingqaegin the same terms as at the previous
meeting. She advised thahére was a person from EAP at the Mill currentgsessing the
situation and interviewing all of Evelyn’s teamMr Barber added that it had emerged that the
problems were not confined to Ms O.

[28] Between them, Phil Jones, Lee Ratima and Ms Risgdahe following points in response:

» That there were difficulties in the relationshipgween Ms O and Ms Reti;

« That Ms Reti felt she was being treated unfairlgehese she upheld higher standards than
other leading hands;

* Ms Reti had asked that her son-in law was not mté&m, and that “favoured” treatment he
received (such as opportunities for training) watsad her control;

e That Ms Reti had had a number of “difficult” peop{encluding Ms O) moved onto her shift
after they had had problems elsewhere.

[29] Mr Jones also asked whether there had been argt effehe productivity of the team and Mr
Barber said there had not.

[30] Ms Crowther told Ms Reti that she wanted her tarterviewed by Mr Olsen but Ms Reti
was reluctant to do this. In addition Ms Crowthemnoffered what had been requested on 1
April-the opportunity for Ms Reti to return to worik a project role. However, Mr Jones
explained that Ms Reti was not well enough for titipresent. Ms Crowther asked that she be
advised when Ms Reti might be able to return tokwor

[31] In the second part of this meeting Ms Crowther et to confirm that the first two
disciplinary issues would be taken no further. dhation to the bullying issues, the company’s
notes include the following;

“EAP was here compiling a reportMs Crowthel would really like Evelyn to have the
opportunity to speak with him to put forward hergpective and handed Evelyn the relevant
contact details.

[Mr Jone$ again requested specific details of complaints grevided. SC said as far as
possible these will be but some of the complaintshy their nature, be generic.

[Ms Crowthe] said the real question is- has the relationshgd ¢p the point where it cannot
carry on? [Ms Crowthe} said Evelyn needs to consider if she wants toecbatk.

...Evelyn has 3 days left on medication and was atskedll [Mr Barbeij when she wants to
come back to work...

[32] The meeting notes concluded with:



» Evelyn to decide whether or not to participate niquiry (she can take a support person
with her when she speaks with Haydn)
* Final report on the intimidation/bullying issue eqgted in 7 to 10 days.”

[33] Ms Reti went back to see her doctor again shoftgr dhe meeting of 13 April. She told me
she felt very unwell when she saw him. He decideput her on anti-depressants as well as the
other medications she was already on and toldthe&as not appropriate for her to have any
more meetings at that stage. She passed this dvirtdenes who took responsibility for letting
Mr Olsen know. Mr Olsen conducted his interviewshwis Reti’'s team on 13 and 15 April.
His report was duly prepared and presented angw delivered to Ms Reti at her home on 21
April. It records that he offered to meet with feert that ‘1 had been informed by her advocate
that she is not willing to do this and that she rhaye medical reasons preventing this.”

“WAVE” Report

[34] Mr Olsen’s report, which has been described in &avwig as theWAVE report, is in five
sections:

i. Parameters of investigation
ii. Process

iii. General Findings

iv. Specific Incidents

v. Summary

vi. Recommendations

[35] The parameters of the investigation set out thenew

“To investigate the nature of complaints of worlgdabullying by the Pressing Blue Shift...against
their leading hand...To assess these complaints.. Jartréindings of the investigation and make
any recommendations in regard to resolving theasitun.”

[36] The process was to interview all of the team. dport states that he told them that:

“I would be taking notes and that from these ndtesuld compile a report advising that 1) there
was evidence to suggest bullying, 2) That thereweagvidence that bullying took place, or 3) That
it appears the claims are malicious and the butlyis from the team to their leading hand. “

[37] Mr Olsen considered that this covered all posssbnarios.

[38] The section headed “General Findings” recorded dHanterviewees had either personally
experienced or witnessedrepeated displays of hostilityfrom Ms Reti such as:
“swearing...raising her voice, glaring at peopla your face’behaviour ‘talking down’ to
people snapping at peoplebawling people out.”Nothing is included about times, dates,
frequency or circumstances of this conduct.

[39] Similarly ‘most’ interviewees (the number was notem) are recorded as having alleged that
she ‘tonstantly targets and victimises people unfdirizxamples of this included arbitrarily
dispensing disciplinary threats; publicly reprimamgdpeople, criticising some more than others
and removing responsibilities from people withoubyding a reason. Again, there is no
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information about how often or how long ago thelegad actions took place or who was
involved.

[40] In the final part of section 3 it is recorded tl& common complaint ...was that Evelyn
deliberately creates disharmony and undermines lgebp talking about them behind their
backs.” Five examples are given of Ms Reti being rude ®©®) but no information as to when
or where this occurred or who the withess was. M8 R also alleged to have described the
cleaning lady as “useless” and to have repeatefidemtial information about a team member,
Mr N. Again there are no further identifying desaglbout these incidents.

[41] In the section headed “specific incidents” it isomled that Ms O claims to have lodged a
complaint about Ms Reti as long ago as March 2@02,there are no specifics of what that
complaint was about. However, Mr Olsen does givaitieof four other incidents described my
Ms O to him:

» Allegedly unfair written warning to her on 28 Novieen 2002;
* Allegedly unfair written warning to her on 30 Ma@@3B, and

» Being bullied by Ms Reti and Mr Muir over an incidanvolving a High Visibility jacket
(no date, time or details given.)

[42] Mr Muir had been Production Manager (that is, thenager for Ms Reti and her team) up
until October 2003. As leading hand, Ms Reti waslmed in disciplinary matters involving
members of her crew and attended disciplinary mgstiHowever the final decision rested with
the Production Manager.

[43] One incident involving Ms O (on 23 March 2004) tgolace after Mr Muir's departure. It
was what Ms O claimed led to the need for her ke tstress leave. She accuses Ms Reti of
approaching her and sayinggdu should be doing your job instead of standinguad
gossiping, and of asking Ms Wwhat were you andWIs Q] talking about?

[44] Section 4 “Specific Incidents” also contained dstaf the following:

* Ms W said she had previously been Ms Reti's seadomtbmmand but was demoted from
this role when Ms Reti's son-in-law joined the teargear before. She also said that she was
considering applying for another position withiretplant but was told by Ms RetiDon’t
even bother because if | have anything to do wiytou won't get it.”She did apply but was
unsuccessful and now feels that Ms Reti resentfohér,

* Mr N reported that Ms Reti once made a sarcastengent to him during a team brief. On
another occasion Ms Reti told him that she wantéah& on onéwith him and then told him
that he was failing to meet quality standards. kleed for specifics which she did not provide
and then she became angry with hifnMr N] then asked if this was a disciplinary issue.
Evelyn said “Well you could say thatMr N] then expressed dissatisfaction with the process
and left. He also explains that when she made thrieaget the manager he said he “would
not lay down and put up with this shit.””

[45] | note that Mr Olsen records in his report that*bge on one” he understood to have been
meant a confrontation. However, | note that thiglso the expression the company uses to
describe a performance appraisal meeting.

[46] In addition, Mr N alleged that he was demoted franmhealth and safety role without
consultation, and that Ms Reti divulged confiddnth&ormation about him.
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[47] In his summary of findings Mr Olsen stated:

“Respondent not interviewed

| have not had an opportunity to interview the @sgent and therefore the findings must be
considered to be a summary of the complaints aledjaions of individuals within the team
rather than a final judgement. This judgement wdwddappropriate after the respondent had
a chance to provide evidence and a chance to reéffigtellegations. This would then need to
be taken into account under a ‘balance of prob&pilbf the allegations having substance or
not...”

[48] Mr Olsen also notes in his summary that apart friel® Reti's son-in-law, all other
interviewees have said they do not believe the tedmllying their Leading HantiMs Reti’s
son-in law told him that he believed some peoplesvarit to get Ms Reti. Mr Olsen felt that the
“fact that alleged previous complaints have not baeted upon has undoubtedly led to the
problem becoming worsand reported a suggestion from one interviewe¢ kr Muir and Ms
Reti had protected each other. He also reportet itharviewees said that they had been
affected by the ongoing behaviour of Ms RetiMr Olsen concluded his report with a list of
recommendations, which included Ms Reti’s dismissal

[49] On 21 April Mr Olsen’s report was delivered to MstRat her home, with a letter from the
company requiring her to attend a meeting on 221 Ads Reti arranged for Mr Jones to attend
with her. She told me that she found it difficdtread and take in Mr Olsen’s report.

Informal inquiries by union delegates

[50] In the period between 13 April and 22 April sometd# site delegates were given permission
to talk to staff about Ms Reti’s management styleese inquiries confirmed that her team had
problems with Ms Reti although once again, vetielispecific detail was provided.

[51] Ms Crowther told me that she considered the comg@ddrom Ms O, Mr N, Ms W and Mr M
were serious (although | note that the report duedsdentify any specific complaint from Mr
M. It appears that Mr Carlyle and Mr Barber heabdwd this from speaking directly with Mr
M.)

[52] Ms Crowther also told me that when they went ithi® meeting of 22 April, subject to what
Ms Reti had to say, she believed on the facetbiit the complaints had substance because:

» that was Mr Olsen’s assessment;

* because of the sheer number of complaints (fouplpdoad complained and the remainder
of the team had backed them up);

* Mr Barber and Mr Carlyle knew the complainants vaid considered them to be credible
people.

Meeting 22 April

[53] As well as Mr Jones, Mr Ratima and two other ddiegattended this meeting to support Ms
Reti. The company was represented by Mr Carlyle Bdrber, Ms Crowther and Ms Elvidge
(in-house legal counsel.) In summarising what wessussed at that meeting | have drawn
primarily on notes prepared by Ms Elvidge. Quotestained in the following section are from
those notes.
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[54] The meeting began with Mr Carlyle explaining tHa¢ tompany wanted to give Ms Reti the
opportunity to respond to the allegations contaimelir Olsen’s report. Ms Crowther said she
wanted Ms Reti’s response to thgeheral flavour of the report, that is, how did $bel about
the feedback and how can we move forward.”

[55]

However Mr Jones wanted to go though each headitige report. To summarise, Ms Reti

(and /or Mr Jones on her behalf) responded todhert as follows:

She does not swear and only talks loudly becauieeahachines;

Some or most of the report was not true;

As far as she knew her leadership style was goatl leer previous managers had
encouraged her style;

She had been uncomfortable with the way Mr Muir t@drher to lead and had spoken to
the former HR advisor (Shirley Field) about this;

In response to Ms Crowther askinghy these people thought Evelyn was picking on
theni Ms Reti said she felt she was training them aiddndt think she victimises people;

Regarding the demotion of Ms W, Ms Reti said sheet»ed she no longer wanted the role
(it was also discussed that Ms W was being providetth literacy support by the
company);

Regarding the incident with Mr N Ms Reti said tsade had thought she got on well with
him. She said he was moved out of the health afetlysale because he had an injury, and
that she had referred him to Mr Muir over the isatithe time;

Ms Reti said she could not recall the alleged iewtd involving Ms O;

Ms Reti denied any breach of confidentiality inatedn to Mr N;

Mr Jones suggested that there had been a lack dgeanent support and perhaps cultural
issues (such as in relation to taking instructiibosy a woman.)

[56] On Ms Reti's behalf Mr Jones explained that it wasthe advice of her doctor that she had
not met with Mr Olsen, and that he (Mr Jones) ledtdd message with Mr Olsen to this effect (I
consider this consistent with what Mr Olsen recdrotehis notes.) He also said that he felt that
part of Ms Reti's problem was that she was stiing to meet the expectations of Mr Muir.

[57] Ms Crowther told Ms Reti that she felt that Mr Msideparture (six months before) was an
opportunity for change. Mr Carlyle also said (imntradiction to what had been said at the
previous meeting) that there were signs of proditgtissues, absenteeism and turnover on Ms
Reti’s shift. Ms Crowther acknowledged that Ms R&td not had a “one on one” (performance
review) but told Ms Reti that the issue now was thbeMs Reti could come back to her current
role. She said that with regard to Ms Reti’'s conseabout Mr Muir, not much could be done as

he

had now left.

[58] Ms Reti had not in fact had a performance reviewesil998. Mr Barber told me that it had
not been the practice for there to be regular fonpeaformance appraisals for leading hands,
although Ms Reti was required to do them for hamtelLeading hands received feedback on
their performance in leading hands’ meetings.

[59] Ms Reti responded that she felt she had not haglostifor a long time. She said she was:

“willing to do things differently but needed traiginand ‘may have changed if she knew what
was happening.”

Ms Crowther asked how Ms Reti thought she woul@le to turn things around, to which Ms

Re

ti replied:
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“she could do this by working with them and thenbmeaye team will be more upfront. SC
asked what changes she would make to her behasmwhe was not intimidating? Evelyn
asked how do the team think they are being intitea2

[60] Ms Crowther is then reported as saying that:

“she has not got a clear sense from Evelyn thatble®aviour is unacceptable, Evelyn has
either denied behaviour or tried to blame others.”

[61] At this point in the meeting Mr Jones contributedng suggestions about a process to “turn
things around” including training for Ms Reti. MgdWther said she saw this as a high risk
strategy for the business and noted that eveneifetvere some issues of credibility [in the
report] this did not discredit the entire report.

[62] After further discussion between Ms Crowther andJdnes along the same lines the notes
record this comment from Ms Reti:

“she would have to change the way she approachgagéid she knew what they really were.’
She said at the moment she could not communicagenwech. It was explained that this was
because she was on medication and it would be $6 Hafore the medication made her alert
enough to express herself. SC asked when the 1@eatayd would be up but there was no
definite response.

SC asked why wasn'’t this conveyed to MC when tleéingewas set up? SC said she did not
accept that PJ and Evelyn did not know the purpdshis meeting. PJ said he was under the
impression SC would not be there and it was justeseting with MC and JB to discuss the
report...

SC conveyed her disappointment to be told thatyBvebuld not communicate because of her
medication...SC felt it would be a farce to go thitotiys process again...

PJ says that E has had a fair opportunity to respao the report, albeit sometimes her
communication was unclear. Evelyn would probablywendhad more to say (if not on
medication) and it has been difficult to back up $ide as so much was written down.

[63] The meeting concluded with Ms Crowther advising tha next stage was to make a decision
whether or not to dismiss Ms Reti.

[64] At my investigation meeting Ms Crowther was askdtkthier she had followed up points that
had been raised by Ms Reti and her representatstes) as checking the personal files of
complainants to see what their past history had biés Crowther said she did not do so as she
did not consider this relevant. In a similar way Mowther acknowledged that Ms Reti had
told her she had spoken to Shirley Field and Rus&al about what she saw as related issues,
but said that she did not see any point in follgvihis up with Shirley Field as she felt the
issues wereHere, today, on sité

[65] Ms Crowther also acknowledged that the first pdrtMy Olsen’s report was framed in
generalisations but she said it then moved on égiBp examples, and everything in the report
was material to the decision making process. Sheedghat some complaints were historical in
nature but observed that people were upset nown8teel that the complaints from Ms O and
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Mr M related to recent events. (I note however\WWaVE report did not detail any complaints
from Mr M.)

Other relevant information

[66] Ms Reti told me that in October 2003 she felt uralést of pressure at work. At that time the
Mill was undergoing a major restructure and assediaedundancies, but Ms Reti attributed her
stress to difficulties she was experiencing in sugang some of the people in her team. She
felt that she was not getting the support she rieéden management. She told me:

“because of this | found that | was starting to aldegoing into work and it was taking more
and more of my energy.

| got to a stage where | wasn't playing sports ocialising outside work. It was taking all my
energy just to get through each working day. | itasleeping well, because | would lie
awake worrying about little incidents at work andwhl would manage them. | suffer from
asthma and it had been under control for a longetilBut the more | worried the more |
experienced problems with this.”

[67] Ms Reti's GP, Dr Gadson has provided a medicalntgpdhe Authority. In it he explains that
he had been Ms Reti’s GP for 30 years. He goes sayt:

“| first began seeing Evelyn with stress relategmptoms on 30 of October 2003...she
confided that in the past six months her job hadob® increasingly more demanding with
increased responsibilities. She told me that slegl us enjoy her job but she had grown to hate
the place. She was increasingly tired and was fapf8ic] control of her long time asthma.

Dr Gadson arranged tests to exclude problems ofcalethture, before he:

“Spoke with Dave Dawson, the Medical Officer ore st Kinleith, who recommended that |
should speak with...her manager...”

[68] Dr Gadson said he has not recorded whether he ededen speaking with the manager and
cannot recall for sure whether he did. What Ms Rai recall is as follows:

“After Dr Gadson contacted the nurse, | had a magtwith Russell Muir who was still the
Production Manager andShirley] Field an HR advisor...Russell decided to deal witis by
having a team meeting to get all the issues outhentable. He told me, before that meeting,
that if it emerged that it was a problem with nfrt | would be given training...

...there were no complaints about my role as Leadhagd. Although that meeting got the
issues out on to the table | found it very diffidol know how to manage the group in the best
way with the undercurrents affecting relationshipthin the crew.

| was hoping for some more training or back-up fritra company to help me through this, but
nothing happened. | had a few discussions withl&hiFields and those were helpful. Then
Shirley Fields was made redundant and | was lefbémage as best | could on my own.”

[69] Soon after, Mr Muir also left.



12
Meeting 29 April

[70] On 29 April Martin Carlyle and John Barber met whfs Reti for the final time. She was
accompanied by Phil Jones, Lee Ratima and TonyKiehi

[71] Ms Crowther, who was connected via speaker phomegucted the meeting and recorded
what took place. The meeting was brief. Ms Crowthgvised that the purpose of the meeting
was to communicate the final decision around “bodyand intimidation of Evelyn’'s team.”
She said that the WAVE report:

“found the team members allegations around bullgmgustified
and that at the meeting of 22 April:

“we did not get a compelling view that Evelyn unterd the affectdic] of her behaviour on
the team and did not offer any convincing willingsiéo accept some accountability and offer
any suggestions or contribution to change hersedf work with the team.

Hence our view is that relationship between you ¢benpany and your team members is
irretrievable and we have lost trust and confideircgour ability to perform your role as team
leader.

So in conclusion our final decision is dismiss#fe@ive immediately.”
Decision
[72] | have concluded that the company’s inquiry was/éld in a number of respects.

Predetermination

[73] The first is that Ms Crowther did not go into theeting of 22 April with an open mind. As
set out in paragraph [52] she had already pre-aérted that Ms Reti had bullied her team and
that serious misconduct had occurred, despiteabiethiat prior to the meeting of 22 April Ms
Reti had had no opportunity to respond to any $igesliegations at all. This had an unfortunate
effect on the way Ms Crowther ran the meeting beeahe proceeded (prematurely) to seek
suggestions from Ms Reti as to how she could chaeg&ehaviour.

Certain material should not have been relied upgmdspondent

[74] The employer has erred in placing so much reli@mc®ir Olsen and his report. Ms Crowther
neglected to check Mr Olsen’s credentials or matlayyy and as it transpired, he was neither
highly experienced nor well qualified in conductiag investigation as part of a disciplinary
process. This is demonstrated in the report, wads not adequately document the complaints
for the purposes of a disciplinary process. A pguai specifics means that there was very little
to which Ms Reti could be asked to respond in ammegdul way.

[75] In addition, Mr Olsen goes beyond information gatigeand proceeds to record a conclusion
that Ms Reti had bullied her team and to make rewgendations for future action including
dismissal. Although it is open to an employer téedate part of its inquiry to a third party (as
Mr Kiely has submitted) that third party must netcbme the final decision maker, either about
whether there was serious misconduct, or about heneto dismiss. It is correct that Ms
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Crowther, Mr Barber and Mr Carlyle made the decisto dismiss however they accepted
uncritically Mr Olsen’s assessment that Ms Reti hallied her team.

[76] Although the final assessment was not for Mr Olgemake, it was open to him to record his
view. Unfortunately the flaws in his report wereckuthat his view had no demonstrated
foundation. The absence of information about datieses and frequency of many of the
behaviours described in the reports made it imptessp evaluate Mr Olsen’s assessment of the
seriousness of the situation. For example it wgsosgible to ascertain when interviewees were
giving repeated descriptions about the same sttoatr fresh descriptions of many situations.
(He did not retain interview questions or noteshef responses so it is not possible to assess the
quality of his investigation.)

[77] The net effect of all this was that only limitedrigaof Mr Olsen’s report should have been
taken into consideration by the respondent. Thaesetlae parts which recorded specific
complaints and so were capable of being put to M fRr response. The rest of it was of no
use or relevance to the disciplinary process.

Ms Reti unable to respond to generalisations

[78] As | have indicated, Ms Reti was given very few cfies to respond to. Ms Reti's
representatives pointed out at the time that thre@ms put to her on 1 April and again on 13
April (as set out in my paragraph [7]) lacked apgdfic detail. Ms Crowther replied to this
concern by noting that Ms Reti would in due courseeive a copy of Mr Olsen’s report. As we
have seen, however, much of the report summarised iWwidentified as patterns of behaviour.
Understandably, Ms Reti found it difficult to resmgb in a meaningful way to such
generalisations.

Failure to follow up points raised by Ms Reti

[79] The next flaw in the inquiry was that there wasewalence that the respondent followed up
on points raised by Ms Reti and her representatveh as:

* the prior history of team members;

» information that Ms Reti had spoken to Shirley &iefth concerns;

» whether there was substance to the claim that thetdoeen a breach of confidentiality;
» whether warnings given to team members were jestifi

» whether Ms Reti had asked for her son-in-law torfoeed from her team.

[80] Apart from the interviews with other team leadensd the personal knowledge of Mr Barber
and Mr Carlyle, there was no inquiry into Ms Reparsonnel file or past record. Although Mr
Barber and Mr Carlyle had known Ms Reti for sonmeetj they had not managed her until very
shortly before the disciplinary process began.

[81] Finally, no allowance appears to have been madthéeffects of Ms Reti’s ill health during
the disciplinary process.

Was it open to a reasonable employer to concluaé skrious misconduct had
occurred?

[82] As we have seen, Ms Crowther, Mr Barber and Mryl&arvent into the meeting of 22 April
having already formed the view that Ms Reti wadyind) her team. Ms Crowther told me that
at that point they were looking for an explanafi@mm her and none came.
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[83] Afterwards the three of them spoke briefly togethied took into consideration the following
information:

What they had heard at the original interviewsdipto 13 April) that had been conducted by
Mr Carlyle and Mr Barber;

Mr Olsen’s report and brief oral comments he matempresenting it;

The meetings with Evelyn;

The fact that the union delegates had not repdrae#t after their own informal inquiries. Ms

Crowther told me that she was aware that thesariaquvere taking place and thought that if
anything significant “the other way” had come alte would have heard about it.

[84] Mr Carlyle told me that he had “not been averse'thte idea of working with Evelyn to
address the issues. However, other staff weresltamd he felt Ms Reti was not prepared to
acknowledge any responsibility. He felt the relasioip could not be repaired.

[85] Ms Crowther said that although Ms Reti had a lois¢piny of satisfactory service, she was not
prepared to change and had not suggested any wagysue forward. (Mr Jones’ suggestions
started from a base of “no blame” which was noteptable to the company.) The trust and
confidence in the relationship was therefore, inview, irrevocably broken.

Decision

[86] | have come to the conclusion that there was nsoregble foundation for the employer to
have concluded that serious misconduct occurred.pfocedural flaws (as documented above)
are serious and make it impossible to establishs#r@gous misconduct had occurred.

[87] Grievances relating to treatment interviewees watkat the hands of Mr Muir cannot form
part of the justification for the dismissal. Ms Re#nnot be held accountable, retrospectively,
for the actions of her manager, for actions shé& taaler his instructions in good faith, or for
actions he endorsed. Ms Reti cannot therefore hkdezountable for warnings issued by Mr
Muir (even assuming those warnings were unjustifigdich was itself not established.) Nor
can she be held accountable for the demotion ofAMsom her “2IC” role and of Mr N from
his role as a health and safety officer.

[88] In addition, as | have indicated in my earlier reksa specific examples of serious
misconduct must be established in order for a supmismissal to be justified. There is no
meaningful way for anyone to answer a generalisiegjaions such as “you intimidate your
team” without being told who, when, where, and how.

[89] We must also discount allegations in relation tacwhMs Reti’'s answers were not followed
up, such as the alleged breach of confidentiality.

[90] We must then consider what allegations remain. & aes:

i. the incident involving Mr N at a team meeting angiak continued in a “one
on one” between Ms Reti and Mr N;
ii. the incident of 23 March involving Ms O and Ms W.

[91] | have read carefully the full descriptions of beétlese incidents. If true, they do not reflect
well at all on Ms Reti and certainly demonstrateesd for improvement in her attitude and
approach to her team. However they simply fall vaflbrt of amounting to conduct of such
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seriousness that it could destroy the necessaist tiad confidence in the employment
relationship.

[92] | find that the information the employer had was emough to establish that serious
misconduct had taken place and it was not openg@mployer to conclude as it did.

In all the circumstances was it open to the respontb dismiss Ms Reti summarily?

[93] Since Carter Holt Harvey has not been able to shmt it had reasonable grounds for
believing that serious misconduct occurred, it niokbw that it was not open to the respondent
to dismiss Ms Reti.

[94] In case | am wrong on this point, | record thatreviethe conduct complained of did
constitute serious misconduct, | have formed a \tleat in all the circumstances the respondent
still could not dismiss summarily. My reason foistieonclusion is that from October 2003 the
respondent was on notice, through Ms Fields, theRdti was not coping with her job. She had
received some assistance at that time but thisutashort upon Ms Fields’ departure.

[95] | note that in coming to this conclusion | havecofirse relied on Ms Reti’'s own evidence as
well as Dr Gadson'’s report. When | received thfsrimation my first thought was that | needed
to hear what Ms Fields had to say about it. | reththis to the parties and both attempted to
locate Ms Fields. Unfortunately that proved impbksiand so | have proceeded on the basis of
the evidence | have. | note also that in the mgaiir22 April 2004 Ms Reti raised the matter of
her approaches to Ms Fields, and Ms Crowther chosdo follow it up. The company must
therefore take responsibility for the fact thatlid not have the relevant information about this
matter at the time it made its decision.

[96] | also note that although Ms Crowther and the oth@nagers came away from the meeting of
22 April 2004 with a view that Ms Reti did not regase any need to change her behaviour, this
does not come through clearly in the company’s oates of the meeting. What comes through
is that Ms Reti is unclear about what changes sh&t make, which is not surprising as she had
been told so little about what she was doing wrong.

[97] In conclusion the circumstances were that a sup@rwvas in difficulties in her role and
found her health affected as a result. She soughtaal help and later (through the intervention
of her doctor) the company was put on notice ofgrablems. Because of the restructure she
did not get the on-going support she needed, amcedsow, the relationship with some of her
team reached the point where they complained afeyut

[98] It is my view that the company failed both Ms Ratd her team. It is unacceptable for her to
be made a scapegoat for this failure, particulgihgn her long and previously good service. In
these circumstances, even if some of Ms Reti's gontbwards her team did amount to serious
misconduct (which 1 do not find was establishedplnot accept that the respondent is able to
say that the trust and confidence in the relatignglas irreparably broken.

Remedies

[99] The respondent has argued that even if the dishwssa unjustified there is clear evidence
(arising out of what Ms Reti's team said about Hkat she contributed to the situation giving
rise to her personal grievance. | reject this arginbecause of the conclusions | have recorded
in paragraphs [92] to [97.] In my view, Ms Reti dithat she could to prevent the situation that
ultimately gave rise to the personal grievance.r&kell be no reduction for contributory fault.
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Reimbursement of lost wages

[100] Dr Gadson'’s indicates that Ms Reti was in such pguaith after her dismissal that she was
unable to work at all. Both he and Ms Reti belihvis poor health is directly attributable to the
stress arising from the dismissal. | accept thislence. It follows that the loss she suffered
during the period she was on a sickness benefit avagrect consequence of her personal
grievance.

[101]Ms Reti did not come off the sickness benefit aesume paid work until March 2005, a
period of about ten months after she was dismisBeig. work was at a much lower rate of pay
than her job at the Mill. For this reason, Ms Mdinahas argued that Ms Reti should be
reimbursed for ongoing losses after March 2005. &fhets to the fact that in Tokoroa it is hard
for anyone who has been dismissed by the responddintd other work, especially after the
length of time she had been with the company apdaslly after she had been branded a bully.
Ms Mclnally argues that the applicant should benkmirsed for her losses for a period from the
dismissal until three months after the date ofitlvestigation meeting.

[102]1t is not easy to establish where the cut off pahould come in such cases. So many
variables have the potential to impact on a workifeggthat one must be cautious in drawing
inferences about what would be likely to have hagpeif it were not for the grievance.
However, in this case, it is probably safe to d&at Ms Reti would still be at the Mill if it had
not been for the grievance, and | think it is adafe to say that she faced particular difficulties
in finding other work afterwards.

[103] The period claimed by Ms Mcinally takes us to aatime end of August 2005. | accept that
the period claimed by the applicant (which amouatabout 16 months after the dismissal) is a
reasonable one in all the circumstances.

[104] | order the respondent to pay to Ms Reti the total losses sustained by her to the end of
August 2005.

[105] I note that Ms Mclnally supplied a weekly paysliprh Ms Reti’s current job (which shows
that she earns $380.00 gross.) She has quantifietigure for lost wages at $54,881.28 gross.
The respondent made no submissions as to the accuracy of thisfigure however if thereare
any issues remaining as to the precise figure owed to Ms Reti, the parties have leave to
seek thefurther assistance of the Authority in resolving them.

Compensation for hurt and humiliation

[106]Mr Reti was not fulsome in speaking of the distrees dismissal caused her, but what she
said made a strong impression. | do not think ibaarstatement to say that it appears that it
nearly broke her. The hurt and humiliation sheeseifl was aggravated by the fact that she was
already struggling to cope with her role, by thegday and traumatic suspension, and by the
manner of her dismissal. Ms Crowther explained ® thmat a personal crisis in her own life
necessitated her attending the final meeting Bctaiference. While | accept the difficulties she
herself faced at this time, | do not accept thet thlieves the respondent company which was
under an obligation to treat Ms Reti properly wieetlor not one of its human resources
managers had serious personal problems of her own.
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[107]1 am satisfied that this matter calls for an awatdhe upper end of the usual range. After
reviewing other recent awards in comparable cases $atisfied that an award of $25,000.00 is
appropriate.

[108] The respondent is ordered to pay to the applicant the sum of $25,000.00 compensation
for hurt and humiliation pursuant to s123 of the Employment Relations Act 2000.

Costs
[109]1 reserve this issue at this stage. If the pantexpuire the assistance of the Authority in

resolving it they should notify the Authority ofishwithin 28 days of the date of this
determination.

Y S Oldfield
Member of Employment Relations Authority



