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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] This employment relationship problem concerns a bemof complaints which Bantwal
Pradeep has about his former employer, Star Se8taions Limited trading as Caltex (“Caltex”).
The complaints are wide-ranging, but the cleardsthem centre on the termination of his
employment, and the parties’ attempts to resoleeaisociated personal grievance.

[2] Caltex acknowledges there were shortcomings irdéalings with Mr Pradeep during his
employment, and in association with its terminatibot says the parties addressed these by an
agreement which included Mr Pradeep’s reinstatemenit says further that the employment
relationship problem was resolved to the partiaisgaction at the time.

The termination of Mr Pradeep’s employment

[8] Mr Pradeep was employed to work as a forecournd#tet at a Caltex service station in
Balmoral, commencing 1 April 2004. There were sosm®rtcomings in the completion of
recruitment procedures at the time, as a resultboéh Mr Pradeep was not paid for the first few
weeks of his employment.

[4] Some of the shortcomings were picked up later inlAghen Gavin Cheal, the manager at
Caltex’ Clark St New Lynn service station, saw Madkeep while Mr Pradeep was helping out at a
third station and offered him a position at New hynThe necessary pre-employment forms were
completed and forwarded in respect of the New Lyasition. | understand the failure to pay Mr
Pradeep for work done in April was also remedied.

[5] One of the forms Mr Pradeep completed in respeth@®New Lynn position authorised the
Department for Courts to release certain infornmatield on the Wanganui computer. In turn the
form authorised provision of the information to lard party, Pinnacle Security Consultants
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(“Pinnacle Security”), which Caltex used to carmyt @re-employment checks into aspects of the
background of potential employees. Employment iwtended to be conditional on a satisfactory
report from Pinnacle Security.

[6] Mr Cheal said further that he explained to Mr Pegdéhat confirmation of his employment
depended on a satisfactory report from Pinnaclai@gc Mr Pradeep vehemently denied this.
However he completed the authorisation form desdriabove, and | consider it unlikely that he
would have done so without an explanation of itgopse. In addition, in the light of the way Mr
Pradeep has expressed himself in general, | cdoestire whether the denial is a simple denial that
the information was given or whether it incorposatewider view about the appropriateness of the
form and Caltex’ human resources procedures. €hedblis unreliable.

[7] Mr Pradeep began working at New Lynn in or abow #md of April 2004, before the
Pinnacle Security report was obtained.

[8] On the information available to me, the report camthe form of an email message to the
relevant area manager, Alec Ng, the human resounzesmger Bronwyn Hall, and three others.
The message was dated 20 May 2004 and read:

“It has been brought to my attention that this pareas been working on a casual basis for seviéeal @ound
Auckland, ....

| received a vetting form ... and have NOT recommerfuien based on his credit check. This is the fime he
has ever been checked by a vetting agency, ...

Please ensure that site managers are aware tffarstaequired to be vetted prior to taking them @eference
checks and credit — the criminal history will follawithin 3 weeks)”

[9] The same day Mr Ng forwarded the message to thaceestation managers in his area,
including Mr Cheal, saying:

“Please ensure this person is not hired or rostiemedork.”

[10] In turn - still on 20 May 2004 - Mr Cheal advised WMradeep that he would not be rostered
for work. In effect this was a termination of Mradeep’s employment on the ground that a
condition of its commencement had not been met. Pkérdeep subsequently described it as an
unlawful suspension, but it was more than that. pleyment had commenced and, whatever the
substantive merits of the company’s position mayehaeen, neither Mr Ng nor Mr Cheal followed
a fair procedure in moving to terminate it. Thertmation was unjustified.

[11] By way of an aside | suggest that Caltex reinfdcciéis managers the importance of ensuring

email messages of the kind set out above are exteiad read only by those entitled to see and
read them. At New Lynn, anyone could walk into ®hmeal’s office and read or access messages
on the computer as long as Mr Cheal was logged on.

[12] In response to the advice he received on 20 MayPkdeep wrote a letter to Mr Cheal
dated 21 May 2004 asking why he was not to reorivrk and seeking written confirmation that
he would not appear on a subsequent roster. Hevagain on 2 June 2004 referring to ‘serious
concerns’ he had raised with Mr Cheal, saying ha &arievance, asking for unpaid wages and
asking for a written explanation of the suddendtieinship jolt’ after the receipt of the credit cke

By letter to Mr Cheal dated 9 June 2004 he repeetgdests for money he said was owed in

respect of the three weeks to that date, and dgkedheal to“let head office know about my status and
my need to go on the job urgently.”
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[13] Mr Cheal did not respond to any of this in writiragyd did not refer the matter to Mr Ng or
Ms Hall. | regard the failure to respond in wrgias a breach of the obligation in s 120 of the
Employment Relations Act 2000 to provide writteagens for a dismissal when asked. Mr Cheal
did, however, see Mr Pradeep from time to time disdussed with him why he would not remain
on the roster. For its part Caltex accepted thaCleal should have referred the matter very much
more promptly than he did.

[14] Mr Pradeep also made a written approach to Mr Ngj s Hall in a letter dated 4 June
2004, but the address is incomplete and | accepetivas some delay before it was received.
Indeed much of Mr Pradeep’s correspondence wasinaised, had an incomplete address, or was
merely left at a service station for forwarding.

[15] Mr Ng became aware of Mr Pradeep’s approaches \heevisited the New Lynn service
station on or about 15 June 2004, and Mr Cheal gaveMr Pradeep’s letters. Mr Pradeep has
said repeatedly and heatedly that Mr Ng lied albusitstate of awareness, but | do not agree. Mr
Pradeep is confusing Mr Ng’s knowledge of the enmaéssages of 20 May with Mr Ng's
knowledge of Mr Pradeep’s approaches to Mr Chealune. Nor has Mr Pradeep taken into
account the delays inherent in the way he direbiedorrespondence.

[16] Mr Ng contacted Ms Hall, who arranged to meet WithPradeep on 16 June 2004.
Discussions aimed at resolving the dismissal

[17] Mr Ng, Ms Hall and Mr Pradeep duly met on 16 Jurktst they discussed Mr Pradeep’s
employment by Caltex with particular reference tcamagements at Balmoral, and stations other
than New Lynn, with Caltex expressing the view tiatPradeep was employed on a casual basis at
the time. No issues arose out of that discusaiothe time, and its purpose seemed to be to
ascertain the circumstances of Mr Pradeep’s empayimuring April.

[18] Mr Ng then asked whether Mr Cheal had explaineduatite need for security checks, and
Mr Pradeep said that was not done. After furtheharges on the point Mr Ng asked Mr Pradeep
what he wanted. Mr Pradeep replied that he watoié@ep working. There followed a discussion
about Mr Pradeep’s preferred shift, hours of woet peek, and rate of pay. Agreement was
reached on those matters, although Mr Ng said hddvind suitable work over all of his sites
rather than saying Mr Pradeep would return to NewrnL Finally Mr Ng confirmed, and Mr
Pradeep agreed, that Mr Pradeep sought reimbursevhéime pay he had lost since 21 May and
payment of outstanding annual leave.

[19] The meeting ended with Mr Ng saying Caltex woulchpethe discussion in a letter.

[20] It did so by letter also dated 16 June 2004. TEtted said:*we are pleased to have reached
resolution on all matters and wish to confirm whvatagreed at today’s meeting ..It went on to record that Mr
Pradeep would:

(a) be reinstated as a full time employee, with a murmof 40 hours per week;

(b) be offered work on Caltex Auckland sites, in acemak with Mr Pradeep’s preference as to
shifts and subject to his completing all outstagad@mployment forms;

(c) retain his rate of pay;

(d) receive two days’ pay in lieu of the Easter statutwlidays;

(e) receive payment in respect of accrued annual leave;

() receive payment of three weeks and two days’ wagesspect of the period from 21 May,
payable in the following week’s pay cycle.
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[21] The letter ended by asking Mr Pradeep to confirsmdgreement by signing it. It asked Mr
Pradeep to contact Mr Ng if he was confused.

[22] | accept from the evidence about the 16 June ntediat the letter is a reasonable summary
of the matters the parties agreed. Further, ttterlecflected matters raised at the meeting and in
respect of which a remedy was sought. | find dmetof the letter was conciliatory.

The aftermath of the discussions

[23] Mr Pradeep said at the investigation meeting tHamhe received the letter he felt like a hot

knife went through him, and he made numerous headedrtions to the effect that the letter was

unprofessional, unnecessary and bad practice. |98esaid that what he wanted was for everything

to be normal — that he could keep working and xectie money he was owed. He said there was
no need for such a letter. In short, in his evodehe did not materially dispute that the letter

recorded matters that had been discussed and aga#teel he disputed the need for such a letter at
all. He believed it made him look as if he had @something wrong when he had not, and saw it
as an attempt at trickery.

[24] While it is understandable that Mr Pradeep migivehareferred to return to work as normal
and receive payments owed to him without any mefadysaid, | do not accept the 16 June letter
was unnecessary or bad practice. On the conteagyroblem had arisen and the parties had
discussed and agreed on how it would be dealt withs good and expected practice to confirm
that in writing. | do not accept the letter contaia suggestion Mr Pradeep had done anything
wrong or that its purpose was to trick him.

[25] Because Mr Pradeep had not countersigned and eglttine letter, after several days Ms Hall

telephoned him to ensure everything was all riyhtPradeep told her he had been unwell. Indeed
in correspondence at the time and since, Mr Pradi@spmentioned he is diabetic as well as
referring more than once to his suffering a meilltaéss and his receipt of psychiatric treatment.

His response to Ms Hall was that he would retuenléiiter, but he did not do so.

[26] Instead he embarked on further correspondence whith reason, Ms Hall described as
confusing. | construe it as amounting, among othiaigs, to an attempt to raise concerns about the
20 May emails, as well as Mr Ng’s saying subsedudhiat he was unaware of Mr Pradeep’s
concerns until mid-June. Thus one of the lettaid 81r Ng was vindictive and had lied. The
correspondence also contained complaints aboutritteep’s being classified as a casual. As far
as | can make out, the as they appear in that lttecomplaints are associated with the reference
to Mr Pradeep’s casual status in the Pinnacle 8g@amail of 20 May.

[27] The correspondence also said variously that thesee ‘legal traps’ in the ‘letter for
reinstatement’ of 16 June, noted ‘shocking HR pecattand made several other similar criticisms,
and one of the letters returned the 16 June letisigned. That letter also asked that Mr Pradeep b
reinstated and paid what he was owaelif‘the issue is addressed completely and fudt of the damages are
recovered due to bad HR policies and the pracfiteeosame.When | asked Mr Pradeep what other damages
were contemplated he simply said he wanted to ntlakecompany aware of the matters in his
letters.

[28] Ms Hall responded with letters of her own. In oske said Mr Pradeep’s latest
correspondence indicated he would not be returtingork or accepting the 16 June offer. If that
was the case, she asked that Mr Pradeep confirmes$ignation in writing. She said further that, if
there was no resignation and Mr Pradeep did nairrretio work, Caltex would assume he had
abandoned his employment. In a second letter ghressed the view that the parties had reached a
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resolution on 16 June and the company remained deahio that position. In addition she said
she had difficulty understanding what more Mr Pegmdeow required.

[29] Mr Pradeep responded in a letter dated 1 July 288ying he would be referring the matter
to the labour court, and ending with a request thatmatter not be pursued with him until he so
requested. He did not return to work.

[30] In further document dated 1 July 2004 Mr Pradeepmented directly on the points of the
16 June letter with which he was dissatisfiedis Ihot clear when Caltex first saw this document.
From the document | take it that - aside from hgpdting the need for it - one of the reasons why
Mr Pradeep is distrustful of the 16 June lettethiat it does not set out all of his employment
concerns and does not amount to a ‘resolution bmatters’. | turn shortly to the matters Mr
Pradeep considered unresolved.

[31] Further correspondence ensued and the parties paéi@énmediation without success. Mr
Pradeep did not return to work.

Mr Pradeep’s other complaints

[32] In the exchanges of correspondence after 16 JunBriteep raised other complaints that
had not been raised or addressed on 16 June, mnmedy had been sought in respect of them.
They were, however, the matters he considered olwess

[33] One matter not raised as a problem on 16 Junéheuglh Mr Pradeep was asked about his
rate of pay - was Mr Pradeep’s belief that he shdid paid at the rate of $12 per hour, not the
$10.50 per hour set out in the parties’ written Eapment agreement. However the rate of $12 per
hour was payable to employees who had completaditenanagement training modules, and Mr
Pradeep had not done this. He had no entitleroguaiyment at the rate of $12 per hour.

[34] As | have already recorded, another matter whickived comment on 16 June was whether
Mr Pradeep was a casual employee prior to his gmmat at New Lynn. Mr Pradeep did not

agree that was the case, although nothing turneatiairclassification in the context of the problem
the parties were addressing. However Mr Pradeepvery suspicious of it.

[35] On a number of occasions Mr Pradeep referred tash w provide money for medical
treatment for his son in the USA. That concern axadent in discussions in May to July 2004, and
was referred to on 16 June in the context of MidPep’s request for ‘emergency money’. The
position Mr Pradeep expressed was not clear, bisexCabligation in that respect extended only to
paying Mr Pradeep wages owed to him. It failedidéoso for part of that time, but was ready to
remedy the matter by mid-June. Mr Pradeep n@kss810,000 for reasons that seem to relate to
costs of care for his son. There is no legal dasisuch a claim.

[36] Overall | assume Mr Pradeep’s references to ‘légads’ in respect of the 16 June letter
concern some or all of these matters, so he thahghtagreeing to the terms in the letter meant he
agreed he had been a casual employee, for exainpbare made this assumption after a very
careful consideration of Mr Pradeep’s correspondent may not even be correct, but if it is then
Mr Pradeep’s correspondence is far from clear arsdunderstandable that Ms Hall was confused.

The status of the 16 June agreement

[37] On the evidence, there was oral agreement as toasie on which Mr Pradeep would return
to work following what | find was an unjustifiedshissal, but there was no agreement that the
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letter of 16 June was a ‘resolution on all matter$hat phrase can be reasonably read down to
cover matters before Caltex as at 16 June.

[38] The problem clearly before Caltex on 16 June wasHFvadeep’s dismissal. Additional
concerns of the kind discussed above were notdaseroblems at the time, and even when they
were raised it seemed they were raised for thegserpf expressing disagreement rather than
because any remedy was sought in respect of them.

[39] The one aspect of the dismissal not covered onub@ dvas the injury to Mr Pradeep’s

feelings. Even then | acknowledge he was askedtalvbether he wanted ‘emergency money’.
However in his letter dated 2 June in particulahbd expressed injury to his feelings arising from
his being out of work. A full settlement of hisrpenal grievance would have made provision for
that.

Resolution of the employment relationship problem

[40] Despite the anger he expressed at the use of tite‘reinstatement’ in the 16 June letter, Mr
Pradeep says in the present application that Hes geenstatement albeit ‘without any conditions
new’ and with ‘no signing of the deceitful and laped letter offered on 16 July (sic) 2004." He also
seeks payment from May 2004 to the present dataptesement of his ‘overseas lawyer’s’ costs,
compensation for loss of reputation of $150,000,wedl as raising other general claims for
damages.

1. Reinstatement

[41] In ordinary circumstances the most practical wagddressing a problem of this kind would
be to explore with the parties the prospect ofrrefig to the heads of agreement discussed on 16
June 2004, and implementing the associated arragmgsmwith such explanations and amendments
as may be necessary. However | consider it likbigt some of the problems preventing
implementation then remain operative now. For gdanMir Pradeep still talks about the ‘deceitful
and lopsided’ letter of 16 June and has indicatdvbuld not accept any conditions in respect of
his reinstatement. In addition he has called Mradd Ms Hall liars, unprofessional, unethical and
various other epithets, has made numerous comrabotg matters such as Caltex’ failure to apply
the norms of a civilised society, and continuesxpress views of that kind. Mr Ng and Ms Hall
do not deserve those epithets, and the statememstdode well for a successful return to work.

[42] Moreover Mr Pradeep said at the investigation meetinat he is unable to work at present
and has been unable to do so for some time. Hadlawwledged he has a mental illness, and not
only that it was manifesting itself in May 2004 asdbsequently, but that he has experienced
similar illness before. If he were to be reinsdatewould probably be to the ‘graveyard’ shift -
being the shift he had worked, preferred to world aad agreed to continue working - and there
would be serious concerns not just about the effebis health on his ability to work but also abou
his safety on such a shift. Even if some otheft skas acceptable, for all of the above reasons I d
not consider it practicable for Mr Pradeep to bestated.

2. Reimbursement

[43] Mr Pradeep had a personal grievance arising ohisadismissal on 21 May 2004 and Caltex’
handling of the matter up to but not including L&d 2004. Part of the arrangements for resolving
the grievance included reimbursing Mr Pradeep éonuneration lost between 21 May 2004 and 16
June 2004, and payments in respect of statutoriddyd and annual leave. Because of the
confusion that followed, these payments were natera the time.



7

[44] During the investigation meeting Caltex acceptadility in respect of the statutory holidays
and annual leave, as well as for the payment efést on that amount. | am told the money has
been paid to Mr Pradeep’s bank account. Assunhmagis$ so, | take that matter no further.

[45] The remuneration lost between 21 May 2004 and hé 2004 has not been paid. It should
be paid, and | order accordingly.

[46] However Mr Pradeep’s loss of remuneration afterJifie was caused by his reaction to
Caltex’ attempts to confirm the parties’ arrangetseior the return to work, coupled with his
acknowledged illness and subsequent inability tokwo | therefore decline to award any further
reimbursement of lost remuneration.

3. Compensation

[47] Difficult though it was to identify the exact na¢ of Mr Pradeep’s concerns, and what he
wants done about them, | do not consider it appaitgto overlook the fact that Mr Pradeep raised
a personal grievance prior to 16 June. A returwdok was agreed, but Mr Pradeep had already
expressed unhappiness about the way he had besadtirand that should have been taken into
account. Moreover, albeit on a substantially meewed basis, he did not agree that all matters
between the parties were resolved. Accordinglyg hdt believe the 16 June letter can be read as a
full and final settlement of Mr Pradeep’s persagra¢vance.

[48] At the same time | do not believe that omission ¢@sributed to any significant degree to

the injury to his feelings which Mr Pradeep now meegses. A very substantial part of that injury
has other causes, including Mr Pradeep’s focusooicerns which have either no legal basis or for
which no remedy is available.

[49] | therefore order Caltex to pay Mr Pradeep the sfi$2,500 as compensation for the injury
to his feelings arising from his personal grievance

4. Other claims for damages

[50] | have already dismissed the claim in respect edttnent for Mr Pradeep’s son. To the
extent that the claim for compensation for lossepiutation can be substantiated with reference to
Mr Pradeep’s concerns about his son, | have adehiebsit matter with reference to compensation
for injury to feelings arising out of his persommlevance. The claim for reimbursement of the
‘overseas lawyer's costs’ is appropriately dealtthwas a claim for costs following this
determination.

[51] To the extent there is any substance in the remginlaims, | have addressed it in the

context of the unjustified dismissal. | do not pose to penalise Caltex again in that respect.
Otherwise the claims are either not made out, ertihas been no quantifiable loss. Accordingly |
dismiss them.

Summary of orders

[52] Reinstatement is declined.

[53] Caltex is ordered to reimburse Mr Pradeep for resmation lost between 21 May and 16
June 2004.
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[54] Caltex is ordered to pay Mr Pradeep the sum of 32 &s compensation for injury to his
feelings.

Costs

[55] Costs are reserved. The parties may make wrigpehication to the Authority to determine
the matter if they wish.

R A Monaghan
Member, Employment Relations Authority



