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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Plumbing and Gas Works) alleges eadir of a settlement
agreement by the respondent (Mr Bryant). Mr Bryaststs the application, saying it
Is activated by bad faith and is denied in any even

[2] Mr Bryant was employed by Plumbing and Gas Worktsl iecember 2009
as a Plumber Gas Fitter. The employment relatiprisétween the parties came to an
end and there was a mediated settlement whichteesini a settlement agreement
being executed by the parties. The terms of te#tesnent agreement have been
made available to the Authority and they are unr&atze, containing provisions
common in settlement agreements, such as a cotifitignclause and a denial of

liability by each party. The agreement was sigme® July 2010.

[3] Then on 15 July 2010, Mr Bryant was notified ofcanplaint received against
him concerning his registration as a tradesman. Bvirant's statement in reply
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alleges that the complaint came from Plumbing aiad @/orks personally, whereas
Mr Foote for Plumbing and Gas Works, told me the tomplaint came from a
member of the Waikato Master Plumbers Associatimhvaas processed by him since

he was at the time Secretary of the Association.

[4] Mr Bryant responded to the complaint from the PlemsbGas Fitters and
Drainlayers Board ( the Board ) by letter datedlglly 2010. In that letter Plumbing
and Gas Works allege that Mr Bryant breached tiragef the settlement agreement
executed between the parties on 9 July 2010ribgr alia, communicating the terms

of that agreement to the Board.

[5] Plumbing and Gas Works seek a penalty for the edledpreach of
confidentiality, while Mr Bryant denies the breaahd says the application to the
Authority is activated by bad faith.

Issues

[6] There are a number of factual matters on whichAtlnority needs to make a

decision and it is useful to set out now the qoestithat the Authority must address:
(@  Whose complaint to the Board was it?
(b) What did Mr Bryant tell the Board?
(c) What was Mr Bryant’s motivation?
(d) Does Plumbing and Gas Works have grounds for canipla
Whose complaint to the Board was it?

[7] The Authority is satisfied on the evidence it he#ndt the complaint was
made to the Board by a member of the Waikato Mdligmbers Association via its
Secretary for the time being, Mr Foote, who iscofirse, the Manager of Plumbing
and Gas Works. Mr Bryant thought it inapproprititat Mr Foote should deal with a
complaint by a member of the Waikato Master Plumbéssociation (the

Association) when at the relevant time that thahglaint was received, Mr Foote
was engaged in his own issues with Mr Bryant by wign employment relationship

problem between his firm and Mr Bryant.
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[8] The Authority agrees. It considers it was ill ashd of Mr Foote to undertake
to deal with the complaint, given that at the p@nwhich the complaint was received
by the Association, there were already employmelationship problems between Mr
Bryant and Plumbing and Gas Works.

[9] Mr Foote told the Authority he was anxious to fulfiis obligations as

Secretary of the Association having only just beelected and that is an
understandable reaction, but it is the wrong ot Foote should have excused
himself on the basis that his firm had ongoing ésswith Mr Bryant which might be

seen by an outside observer as posing a conflightefest. This is because by
promoting a complaint against Mr Bryant when Mr t&® own firm had its issues
with Mr Bryant, it might be thought that Mr Footeasy endeavouring to influence

either or both proceeding, against Mr Bryant.

[10] Having said that, the Authority is not persuadeat thlr Foote acted out of
malice, nor does the Authority accept Mr Bryantsiention that there was never an
independent complainant and that the real comptaimas actually Plumbing and
Gas Works. That view was advanced by Mr Bryanhhat oral evidence to the
Authority and in the statement in reply; the Auihors not persuaded that view of Mr
Bryant's can be supported. The evidence from Mot&avas unequivocal, and on
oath, that he simply dealt with a complaint fronotrer member of the Association in
his role as the Association Secretary. That ewidaa accepted by the Authority at
face value, although the Authority emphasisesigsvithat it would have been better

in all the circumstances if Mr Foote had stood @sid

[11] It is also appropriate to point out that Mr Footaswat the relevant time, just
the Secretary of the Association and the Associaisp and was, a separate legal
entity from the Board. The Board is a statutoryitgncharged with the task of
managing the trades qualifications and other nmtterdo with the plumbing, gas
fitting and drainlayers’ trades while the Assomatis a trade association of plumbers
in the Waikato area who elected Mr Foote to thecefbf Secretary prior to the events
complained of. The Authority clarifies these issbecause, again, in the statement of
reply filed by Mr Bryant, he erroneously contendstt Mr Foote waghe local
President of the Board



What did Mr Bryant tell the Board?

[12] Mr Bryant's letter of 21 July 2010 was written teetBoard in response to its
earlier notification of a complaint having been ewed about Mr Bryant. The
complaint, as notified to Mr Bryant, had Mr Footeame on it. Mr Bryant assumed

(erroneously) that Mr Foote was personally resgmedor the complaint.

[13] As the Authority has already noted, Mr Foote waspty the messenger and
no more than that. However, Mr Bryant thought thedtause the complaint had come
from Mr Foote, Mr Foote had himself broken the terafi the settlement agreement
between the parties and that as a consequencefanding himself, Mr Bryant was

entitled to refer to the settlement agreement betvibe parties.

[14] As the Authority has already made clear, Mr Bryamas mistaken about the
genesis of the complaint to the Board; it had mohe from Mr Foote in his own right
but via Mr Foote from another member of the Assiomm It follows that there was
no breach of the settlement agreement by Mr Fost®laBryant alleged. All Mr
Foote did was fulfil his office-holder obligatioms a member of the executive of the
Waikato Master Plumbers Association in forwardiadhte Board a complaint about a

tradesman who happened to be his current empltreBryant.

[15] In any event, what Mr Bryant did in his letter df 2uly 2010, amongst other
things, was to seek to both explain and defend élinagainst the allegation that he
was operating without the requisite licences. He tourse of doing so, Mr Bryant
wrote two paragraphs in his letter which are thie oUMr Foote’s complaint. Set out

below are the two subject paragraphs:

Confidentially |1 have just had resolved an unfaisndissal against
Plumbing and Gas Works (owned by Mike Foote) irfamgur. So |
feel that this is a bit of a bad blood issue thas hesulted from that.

Please do not pass this info on to anyone elséugimy Mike Foote)

as its not common knowledge about the unfair disahias I'm not

allowed to tell anyone due to being resolved, ts a clause in the
contract that we signed.

[16] It will be apparent from the foregoing paragraphat tMr Bryant referred to
the resolution of annfair dismissal claim against Plumbing and Gas Worksed
that that resolution wais my favourand alleged that the reason that the Board was

being troubled with the complaint at all was beeaofbad bloodbetween Mr Foote
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and Mr Bryant. Further, it is apparent from thew®l paragraph that Mr Bryant
knew that he had an obligation to keep the matfethe settlement agreement

confidential.

[17] Mr Foote’s evidence to the Authority was that hesyarticularly exercised by
the contention that the complaint filed by him (lmmt behalf of someone else) had
been activated bpad bloodand that in referring to the dismissal @asair and to
settlementin my favouy Mr Bryant had attempted to blacken Mr Foote’'t eaamnd
damage his integrity with the Board. Mr Footerped out that as an office-holder of
the Association, and a member in good standingnbaws integrity questioned with

the Board was profoundly damaging because he ladlarecontact with the Board.
What was Mr Bryant’s motivation?

[18] It will be plain from the two paragraphs that hdeen set out earlier in this
determination that Mr Bryant was alleging that @elanation for the complaint
being filed was not so much a legitimate concemualwhether he was practising his
trade without the requisite licence but rather #ianapt by Mr Foote to blacken his
name because of the employment relationship prabtéat Mr Bryant and Mr Foote
were in the process of. Of course, it is appat@he Authority that first, Mr Bryant
acted in that way precisely because he believedr{eously) that the complaint came
from Mr Foote in person and not from Mr Foote asrador someone else, and that as

a consequence Mr Foote had himself breached ttlersent agreement.

[19] As the Authority has already noted, that view isstatken but it is an
understandable mistake in the circumstances aisdaitmistake that was effectively
facilitated by Mr Foote’s error of judgement in kiing the complaint in the first
place. It should have been apparent to Mr Fodaetttiere was the possibility of his

actions being misinterpreted when he undertooletsgnally refer this complaint.

[20] Itis also apparent to the Authority that in engagirankly with the Board, Mr
Bryant believed that he was in a confidential emwnent. His email is to the
Registrar of the Board who Mr Bryant told me he enstbod to be a qualified lawyer,
and he went on to say that ttmught he was on safe ground talking to the Board
that way because it was a bit like talking to atdoc In essence, Mr Bryant thought
that he could engage frankly with the Board withiorgaching his obligations.
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Does Plumbing and Gas Works have grounds for compiat?

[21] The Authority is satisfied on the evidence befdrénat Mr Bryant did breach
the settlement agreement between the parties huthth did that innocently in the
mistaken belief that he was responding to a compfeom his former employer who

he considered, on reasonable grounds, had alreadgh®d the settlement agreement.

[22] Mr Bryant’s innocent motivation is a matter thae tAuthority is entitled to
take into account in a penalty setting; Mr Bryamisw that in talking to an officer of

a statutory board was like talking to a doctor,ggyeeme distance to explaining the
terms in which Mr Bryant expressed himself, the ity having already concluded
that the primary reason for Mr Bryant addressing Board in this way at all was
because of his conviction that the settlement agea¢ had already been breached by

his former employer.

[23] It follows that the Authority is not persuaded thatshould exercise its
discretion in awarding a penalty against Mr Bryémt breaches of this settlement
agreement, although the Authority has found thatettwas a technical breach of the
agreement. Clearly, Mr Bryant knew the agreemeas wonfidential (he says as
much in his email to the Board) and the disclosirthe matters to the Board does, in
the Authority’s opinion, go further than Mr Bryawbuld have been entitled to say in
the normal course of events. As Mr Foote correct@ntifies, by claiming that the
dismissal wasinfair and that it was resolvad my favourMr Bryant is expressing a
conclusion about the settlement agreement whicls dogher than simply telling
third parties that there was been a mediated sedtie after a personal grievance was
raised. That is as far as one can go and the fusgpoessions which qualify the
nature of the resolution, as Mr Bryant has useehteran impression which Mr Foote

is rightly anxious about.

[24] However, while Mr Bryant has, the Authority consslebreached the terms of
the mediated settlement agreement by those expnssshe Authority is satisfied his
motivation was innocent, particularly because ofBifyant’s belief that in talking to

the Registrar of the Board, he was effectively icoafidential forum. Furthermore,
Mr Bryant's reference to the settlement agreememirimarily directed at addressing
his perception (again an erroneous one) that Mtd=a@s activated by bad faith in

promoting the complaint against him. Mr Bryantugbt that by referring the Board



7
to the settlement agreement between the partiegobkl to some extent explain

himself and point out why the complaint had beerunted at all.

[25] Finally, even if the Authority is in error in failg to conclude that a breach of
the settlement agreement ought to be subject ®nalfy against Mr Bryant, the fact
is that the Authority has found as a fact that Mwofe, by wrongly agreeing to
promote the complaint against Mr Bryant from adhparty, effectively created the
very basis for this claim against Mr Bryant becaligéd Mr Foote not been the person
who promoted the complaint to the Board, Mr Bryawiuld have had no purpose at
all in referring to the settlement agreement. oltofvs that if there is more than a
technical breach which ought to attract a penaltthe normal course, in the present
case there has been a contribution from Mr Footuoh magnitude that by his own

actions, he effectively created the environmentisch Mr Bryant erred.

[26] It cannot be fair and just for Mr Bryant to pay anglty in circumstances
where, had Mr Foote properly exercised his judgnagrat declined to act in passing
the complaint about Mr Bryant on, there would hbgen no issue at all.

Determination

[27] The Authority is not satisfied that Mr Bryant hasnumitted anything other
than a technical breach of the settlement agreemedt given the circumstances in
which that breach happened, having heard from bwtBryant and Mr Foote for the
applicant Plumbing and Gas Works, the Authoritydsausion is that its discretion

ought not to be exercised in awarding a penaltynagdr Bryant.
Costs

[28] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



