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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Ms Phillips first went to work for the respondemritnecare) as Group Accountant in
August 1998. She became well regarded there, athgrost into the role of Chief
Financial Officer and eventually (in September 20@3that of General Manager. At that
point, the respondent’s owner, Mrs Beverley Collseswv Ms Phillips as an “up and coming
young executive” who could in time be groomed teetaver the Chief Executive’s position.

[2] When Primecare appointed Ms Phillips as Generaldganit also appointed a new Chief
Executive, Mr Tim Cook. From then on what had beepositive working relationship
between Ms Phillips and the respondent began &ridedte and disagreements arose over a
number of financial and management issues. Finallyanuary 2004, Ms Phillips resigned.

[3] Ms Phillips says that this was the result of a sewf conduct by Mr Cook and Mrs Collins
which was designed to force her from her employmiensubmissions it is argued that the
conduct consisted of undermining her in her emplayhin three ways, as follows:

a. “They put undue pressure on her to accept reducadnd and conditions of
employment;

b. They subjected her to unwarranted criticisms andemmined her in relation to:
i. The Knightsbridge residents refund;
ii. The refurbishment of the Primecare offices; and
lii. The centralisation and remote access projects; and
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c. They bullied and harassed her and made unjustéieclsations against her when
she raised concerns about how she was treated.”

[4] In the alternative, Ms Phillips says that everhé tonduct were not a deliberate course to
force her out of her job, it breached the impliedrts in her employment agreement, namely
Primecare’s duties:

a. “Not to conduct itself in a manner calculated tousa Ms Phillips undue mental
distress, anxiety, humiliation, loss of dignity iojury to feelings or to destroy or
damage the relationship of trust and confidencevben the parties...

b. To act fairly and reasonably and in good faith s treatment of Ms Phillips...and
c. To be a good employer.”

[5] Ms Phillips says that Primecare’s breaches of tlkesies forced her to resign. She says her
resignation was foreseeable because of the natulee doreaches, because she raised her
concerns about them and because nothing appropréetelone in response. As a whole, she
says, the conduct was such that she could notected to put up with it.

[6] In addition to claiming that she has a grievanceafstructive dismissal Ms Phillips now
claims that the conduct Mr Cook and Mrs Collinsibkkd before and after she submitted
her resignation to them gives rise to further andlternative grievances of disadvantage.

[7] Finally, Ms Phillips claims that at the time her @oyment ended she did not receive a
bonus payment to which she was entitled. Primedisputes that any bonus is payable.

[8] As set in my Minute of 14 October 2004 (attached) imvestigation to date (and this
determination) deals only with the question whetihere has been a personal grievance. |
have yet to receive evidence and submissions oadies

Issues

[9] The issues for determination are as follows:

i. Whether the conduct alleged in paragraph [2] ha kestablished on the
evidence and whether it did in fact cause Ms Risllio resign (what

happened);

ii. Whether what happened amounted to a course of comdiin the purpose of
forcing a resignation;

iii. Alternatively whether it amounted to a breach ofydan the part of the
respondent such that a resignation was foreseeable;

iv. If not, whether it or any part of it amounted to amustified action to Ms
Phillips’s disadvantage.

What happened

[10] At the time Ms Phillips and Mr Cook were appointedtheir new roles it was not
anticipated that Mr Cook (who had other businessrasts of his own) would continue in
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the Chief Executive’s role long term. Mrs Colliridd Ms Phillips that she hoped she could
be groomed to take over from him in due course, lindCook was aware of this. Ms

Phillips considers that she was promised the (wefcutive’s job in six to nine months, but
Mrs Collins told me that she did not give Ms Pb#liany guarantees. | prefer Mrs Collins
evidence on this point as | do not consider it tiedthat any employer would give Ms

Phillips such an undertaking without having seenvhghe performed in the General
Manager’s role.

[11] In the meantime, Mrs Collins would serve as Mangdiirector working closely with
Mr Cook and Ms Phillips, who would be on an equabting. Mr Cook would take
responsibility for “front end” functions, such asarketing and advertising and Village
managers would report to him. Ms Phillips was tketaesponsibility for “back end”
functions.

[12] Ms Phillips now believes that Mr Cook never intethdeer to take over the Chief
Executive role. She believes he planned to uséohndrer knowledge and then push her out
and stay on as Chief Executive himself. She bedidwe gave her the General Manager’s
role (rather than leaving her as Financial Corgrpljust to keep her happy.

(a) Reduction in terms and conditions of employment

[13] Ms Phillips was confirmed in her role as Generalnitger on 1 September 2003. She
was also appointed to associated trusteeships. Rhan date her remuneration was
increased substantially to reflect her promotiorthee following:

i. Salary of $200,000.00 gross per annum;

ii. A payment of $25,000.00 (gross) per annum in camaitbn of her trustee
roles;

li. A motor vehicle and car park, along with a compaayl phone (worth
approximately $30,000.00 per annum);

iv. Payment of an annual bonus of 20% of salary ($400@0gross.)

[14] Ms Phillips was also asked by Mrs Collins to prepamew employment agreement for
herself and one for Mr Cook, for their new posisoMs Phillips did so and presented drafts
to Mrs Collins for execution. Apart from the remuaigon provisions contained above, Ms
Phillips own draft agreement carried over all teerts and conditions contained in her
earlier employment agreement.

[15] However at an executive meeting on 19 Septembes, Giilins advised Ms Phillips
that the respondent was not prepared to carry avéerms from her previous agreement.
Redundancy compensation was proposed to be redinoedsix months to four weeks) and
new criteria were proposed to apply to the paymznthe bonus. Agreeing to these
provisions was a condition of her continuing in tieav role.

[16] Ms Phillips was not happy with these proposals ih whe fact that they had not been
raised with her at the time her appointment wasficoad. Feeling she had no choice
however she reluctantly executed a new agreemethieoterms proposed by the respondent.



(b) Unwarranted Criticisms/Undermining
(i) Knightsbridge resident refund

[17] The first issue under this head has been charsetehy the applicant as relating to the
payment of a refund to residents at one of theamdgnt’s villages, Knightsbridge. In mid
November, it became apparent that the Resident®rB8e Account for this village was
under spent and it was agreed that residents weugklve a refund accordingly. There was
nothing inherently controversial about this as theney in that account had been levied
from residents in the first place.

[18] However in the mind of one of the Village shareleotd Mr Baulcomb, the issue of
resident levies became connected with sharehotgeups of set up costs. He wanted to
know whether shareholders like him might similadg reimbursed for those. Despite
having received an explanation of how and why #edent refund was needed, he says he
remained confused, and asked first the Village Man&eter Sanders and later Mr Cook,
for an explanation.

[19] Mr Baulcomb’s concerns did not fall within Mr Cogkarea of expertise and he was not
clear about precisely what the issues were. He wveble to answer the query to Mr
Baulcomb’s satisfaction, and Mr Baulcomb continteedring it up on repeated occasions.

[20] As a result, on several occasions, Mr Cook passethese concerns to Ms Phillips.
Sometimes this was in the presence of others. &héhat he did so in a manner which
implied that Mr Baulcomb was unhappy about thendfand that she had been somehow at
fault. She concluded that Mr Cook was attemptingubalermine her, particularly in her
relationship with Mr Baulcomb.

[21] Ms Phillips was distressed at this. She had alviagsa particularly good relationship
with Mr Baulcomb, who attended the Authority’s iistigation to give evidence in support
of her. With the permission of the previous Chiefe&utive, Ms Phillips had in the past
accepted substantial gifts from Mr Baulcomb. | wald that he intended these as thanks for
supporting him as a minority shareholder in theugrof which the respondent is part.

[22] Ms Phillips met with Mr Baulcomb in November and dember in an attempt to
address the issues he had. Mr Baulcomb welcomesk thHorts and found them useful.
However, he appears to have confined his discusswth Ms Phillips to certain areas only.
Meanwhile, he continued to raise issues with MriCtimt Mr Cook was unable to address.
Mr Baulcomb told me in his statement:

“I had spoken to TimCooll around mid-January and during our discussiopuf some
guestions that 1 wanted him to answer for me as @O, which he was unable to
answer...l asked Tim where the Village share valuatvas at, and about dividends which
were soon due to be paid to the shareholders. Tasstruggling with my questions, and at
this point immediately proposed that we meet wottelle to discuss these things.”

[23] Mr Cook accordingly called on Ms Phillips to joimhin a meeting with Mr Baulcomb
to clear all his concerns up once and for all. M, in my view, an eminently sensible
suggestion. However, instead of waiting to join B&ulcomb and Mr Cook in the meeting
Mr Cook had arranged for 29 January, Ms Phillipsidied to see Mr Baulcomb separately
the day prior. They had a pleasant lunch and Mid®emb reassured Ms Phillips that he had
not sought a meeting with her and had no furtrerds about the refund itself.



[24] Mr Cook went into the meeting on 29 January 200t wb idea that Ms Phillips and
Mr Baulcomb had already met the day before. HecshkeBaulcomb to chair the meeting,
however he said:

“as soon as the meeting started it became appatattRod Baulcomt) had changed his
tack and was low key about the resident refundeiskle asked Jonelle a couple of minor
guestions, and Jonelle took us through the sitmatitod proposed improving a process for
invoice coding to ensure that charges went to tireect cost centre.

It seemed likely the there had been a coding efoorseveral) in the Primecare office...I

asked Jonelle who was to blame for what | belieeedde a major error...Jonelle became
angry ..and told me to stop looking for someonblame...| told her she was impossible to
deal with...”

[25] Mr Cook then asked Mr Baulcomb if there were areotissues Mr Baulcomb wanted
to discuss with Ms Phillips. He said no. Despitenggprompted by Mr Cook, and to Mr
Cook’s frustration, he refused to address any efdther matters about which he had on-
going concerns, and ended the meeting.

[26]  This meeting was an opportunity for Mr Baulcombotziain answers to questions of a
financial nature he had earlier put to Mr Cookohsider it understandable that Mr Cook
was frustrated that Mr Baulcomb chose not to tgkehis opportunity, particularly as there
appeared no doubt on any side that Ms Phillips thasperson most suited to answer any
guestions of a financial nature. At my investigatioeeting, Mr Baulcomb himself told me:

“I knew | could trust Jonelle to respond to my gasr to provide me with information and
to be completely on top of the finances for eacthefVillages. No one else at Primecare,
including Tim and Bev, had the same level of kndgdeor experience.”

[27] Mr Baulcomb also told me that he continued (when met) to have unanswered
guestions. Precisely why he behaved as he diceanteting of 29 January remains unclear
but it would appear to have been in part an attamptotect Ms Phillips from a perceived
threat from Mr Cook. The meeting which resulted vvastrating for both Mr Cook and Ms
Phillips but | attribute this to Mr Baulcomb’s apjcch, and not to any conduct on Mr
Cook’s part.

[28] Ms Phillips also raised another issue in connectth the Knightsbridge Village. On
22 December 2003 Mr Cook met with residents anff ataKnightsbridge Village to tell
them that the Village Manager had resigned andhtimduce to them the Acting Manager
who would be stepping into the role. Ms Phillipgysahe was undermined in several ways
connected with this meeting. She says she wasamsutted about the appointment of the
Acting Manager, excluded from the meeting and olat until immediately beforehand that
she was not invited. Although the Village Managesorted to Mr Cook, operational issues
involving the Villages were an area where the wairkhe Chief Executive and the General
Manager overlapped. Ms Phillips conceded that tiendance was not essential, but felt
that she should have been consulted about the rappmt and about whether she should
attend.



(i) Refurbishment

[29] Ms Phillips had been in charge of a project to ngh the Primecare offices and felt it
was going well. In early December Mrs Collins \gsitthe offices and expressed to Ms
Phillips her dislike of the proposed colour scher8be then asked other staff for their
opinion without involving Ms Phillips in those disesions. A few days later Mrs Collins
engaged a new colour consultant and the coloumselveas changed. Ms Phillips says Mrs
Collins manner was rude and abrupt and her actiansed her stress and embarrassment.

(iif) Remote Access and Centralisation

[30] The final area in which Ms Phillips felt undermineslated to a proposal for remote
access and centralisation which she and the finhoontroller, Ms Foote, had developed.
(Ms Foote was a friend and former colleague of M#lips whom Ms Phillips had recruited
to fill the position of Financial Controller whehesvacated it to become General Manager.)

[31] Ms Phillips and Ms Foote first presented their @sgd to Mr Cook and Mrs Collins on
15 January 2004. Both expressed reservations dbeyiroposal, but asked Ms Foote and
Ms Phillips to present it to a Managers Meeting2ZJanuary. There managers outlined
problems they saw with it and raised concernstti@yt had not been consulted. Ms Phillips
found this rude and felt that her professional gprdgnt should have been trusted. Ms Foote
and Ms Phillips considered that the ensuing disondsecame heated and objected to what
they saw as the failure by the Chair (Mr Cook) tevent this.

(c) Bullying and harassment

[32] On 2 December 2003 Ms Phillips told Mr Cook that slad concerns about the manner
in which she had been treated by Mrs Collins iatreh to two issues. One was the change
to the colour scheme of the office, which has alydaeen detailed above.

[33] The other related to an approach to her from Mr#irf@oabout the timetable for a
proposed buy out of shares held by Mr Baulcomb. ®ins was eager to see work begin
on a proposal to Mr Baulcomb, however this coult mppen until a share valuation was
completed by the appropriate agency. As early gsteSder management committee
minutes had contained the following:

“[ valuer$ are running behind the timetable. Jonelle to dp&a[valuei on Monday and re-
set timetable.”

[34] Over the next couple of months successive mintesred to the issue again. Then, on
2 December, Ms Phillips told me that Mrs Collinslkea in to her office anddemanded
that negotiations be completed by 19 DecenibErnis is denied by Mrs Collins, who says
she inquired as to progress because she was bereain concerned at the delays. Ms
Phillips described Mrs Collins as aggressive in dqgproach and asserted that Mrs Collins
should have known both that the valuation was stiline time away and that it was not
possible to work on the proposal until the valuatwas in. She described Mrs Collins as
“bolshie” Ms Phillips did not accept that it may have begne (as Mr Cook claimed) to
push the valuers a little harder about meetingtitinetable. Nor did she accept that Mrs
Collins may have been anxious (as Mrs Collins ciimather than aggressive.

[35] After Ms Phillips had spoken to Mr Cook, he repdatdat she had said to Mrs Collins,
warning her that Ms Phillips intended tget stuck into hérand encouraging Mrs Collins to
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“go on the front fodtif she did so and treat her like one of her daagh Mrs Collins
attempted to follow this advice, calling Ms Phiflipo a meeting and asking havhy she
had such an attitudé Ms Phillips started at first to cry but then ogd the two areas of
concern to her. According to Ms Phillips evidendes Collins told her :

“she did not see any problems with the way | haenbdreated although she did
acknowledge to me that she knew | was stresseahdua bit tired...”

[36] Mrs Collins does not dispute this part of Ms Ppglievidence.
Resignation and aftermath

[37] Although she had not previously considered lea®ngiecare since she wa®tussed
on attaining her promised promotion into the CHiedecutive role”Ms Phillips describes
herself as coming away from the meeting of 29 Jgntwery disillusioned.” She says she
felt stressed and lacking in confidence and decitiedsituation had become intolerable.
During that day and that evening she talked thmgs with the previous Chief Executive
(whom she considered a mentor and who was theningpflr Primecare’s competitors)
and her husband.

[38] The next day, at the Executive Meeting, she haralddtter of resignation to Mrs
Collins, explaining her decision by saying she feidermined. The letter read in part as
follows:

“I hereby give my resignation as General Managef~@C of Primecare New Zealand
Limited, effective as at today’s date.

I’'m extremely disappointed and feel personally iresliwith how | have been treated over
the past six months and in particular the recemt fmonths. | have been misled from
representations made to me regarding my future Ritmecare and actually feel extremely
used.

The resulting loss of respect and trust in my etteewwolleagues combined with significant
amounts of unnecessary work place stress over reeenths has made it impossible for me
to continue in my role.”

[39] | am satisfied that the impetus for Ms Phillipsé&csion to resign was the breakdown in
her relationship with Mrs Collins and Mr Cook.

[40] Mr Cook responded defensively, saying that it waes\who had been undermining him.
He mentioned Ms Phillips’s contact with the forn@hief Executive, and Mrs Collins
expressed fears that Ms Phillips might go to wanka competitor. Ms Phillips replied that
she had complete integrity. Mr Cook then came haith a disparaging reference to the
gifts Ms Phillips had accepted from Mr Baulcomb. Rtsillips then left to take her company
car to be serviced.

[41] When she returned the discussions continued, becpheated, and personal, on the
part of Mr Cook and Ms Phillips. At one point Ms ilRps left the room and began
gathering her things together to leave. After a feaments Mr Cook went after her, closed
the door of her office and sat down at the meeiahde to talk to her again. At some length,
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he set out the frustrations he had in working viaén, before suggesting that he would get
Mrs Collins to discuss the possibility of re-coresidg the resignation. He and Mrs Collins
then returned together and spoke with Ms Phillipsua the future of the business. Mr Cook
and Mrs Collins both recall that the meeting endgith Ms Phillips leaving to reconsider
her resignation over the weekend.

[42] Ms Phillips denies this however she is preparedotacede that Mr Cook had opened
the door for her to come back. Over the weekendalked things over with Mr Baulcomb,
who urged her to stay on in some capacity. Shetalked to Ms Foote, who had decided
she did not want to stay if Ms Phillips left. Tolget the two women prepared a proposal that
they continue to work for the respondent pursuait tontract for services.

[43] Ms Phillips actions on the weekend are in my vi@nsistent with having been invited
by Mrs Collins and Mr Cook to reconsider her pasitover the weekend. | am satisfied on
balance that this is the clear intent of, and ingilon in, what they told her.

[44] The proposal was presented to Mrs Collins on theddy (2 February.) It confirmed
the resignations of Ms Phillips and Ms Foote ankihawledged the difficult position in
which their departure left the company. It then tvam

“we would like to...propose a constructive way fordiarfollowing concerns expressed on
Friday, to ensure that that commercial knowledge aensitive Company information we
hold is kept confidential from other key playersha industry for an agreed period...”

[45] The letter went on to offerekclusive consultancy serviteto Primecare for a
maximum of ten hours per week for a period of twatvonths, in return for one years salary
including bonus, paid in advance, and transferhef tcompany car to Ms Phillips. Any
additional hours (over and above the ten per weekg to be billed at $450.00 per hour.

[46] When Mrs Collins read this, she said, she feltltaailed. The threats to confidentiality
were of particular concern since the Baulcomb buyaua yet to be completed. She decided
Ms Phillips and Ms Foote had breached her trust wad not prepared to have them
working at Primecare any longer. The next day sliethem so and advised that they would
not be required to work out their notice.

[47] Two matters remained in contention. Ms Phillipsgmeed a draft of notification to staff
of her departure, but Mrs Collins was not satisfigth it and sent out her own version.
Primecare also declined to pay a bonus to Ms Billi

Was there a course of conduct with the deliberatedominant purpose of coercing
Ms Phillips to resign?

[48] In submissions Counsel for the applicant has pdiotgt, quite correctly, that it is not
necessary to show that the employer intended thedration of the employment agreement
in order to establish that there has been a camsteudismissal. However, that principle
applies to consideration of whether there has laeegsignation caused by a breach of duty,
not to the category which results from a courseanfduct with the deliberate and dominant
purpose of coercing a resignation. In order foreéh® be a constructive dismissal in that
category, there must be evidence of the purposge| that is, intent.
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[49] There is no direct evidence of such deliberate gaegn this case. It is argued for Ms
Phillips that it can be inferred from the circunmgtes and that it can be inferred that Mr
Cook wanted to push Ms Phillips out in order tousedis position.

[50] This argument is undermined by the simple fact MatCook appears to have been
secure in his position, and to have had no reasdimrtk otherwise. | am prepared to accept
that by the end of the employment Mr Cook foundliost as difficult to work with Ms
Phillips as she did with him, but | do not accepttMs Phillips posed any sort of threat to
him or that there was any reason why he might thak she did.

[51] I have also accepted that Mr Cook and Mrs Collmsted Ms Phillips to reconsider her
decision to resign. This is not consistent witiheitof them having an agenda of forcing her
out. | accept that both relied on her financial kiezige and were very concerned at the
prospect of losing this. | do not accept that eitifehem wished her to leave.

[52] | am not satisfied that the evidence establishes a course of conduct with the
purpose of coercing a resignation.

Was there was a breach of duty such that a resignatis foreseeable?

[53] In the alternative, it is argued for Ms Phillipatibetween September 2003 and the end
of January 2004 she was subjected to criticismslenmining and harassment which
breached her employer’s duties to her. It is suleahithat Mrs Collins and Mr Cook were
insensitive, unfair, aggressive and non-constrectand that their behaviour caused Ms
Phillips humiliation and stress.

[54] It is submitted that it was foreseeable that thesaches would cause Ms Phillips to
resign because of the nature of the breaches arali$e they were brought to the attention
of Mr Cook and Mrs Collins. It is alleged that niottp was done about them, except to tell
Ms Phillips that she had an “attitude” and to trieat like a child.

[55] In submissions Counsel noted that in assessinghehdéhere has been a constructive
dismissal in this category the Authority must ask:

i. whether the resignation was caused by a breaclutyf on the part of the
employer; and

il. whether the breach was sufficiently serious to makeasonably foreseeable
that the employee would not be prepared to contwrking; and

iii. in so doing, the Authority may consider the cumuiagffect of a number of
incidents which taken individually might not givése to a constructive
dismissal(Lewis v Motorworld Garages Ltd [1985] 1 ICR 157 page 169.)

[56] As | have already noted, | am satisfied that Mdliphileft her employment because she
was upset about the way she felt she was beintetrdsy Mr Cook and Mrs Collins. The
guestion for determination is whether, taken sdpbraor cumulatively, their actions
amounted to breaches of the respondent’s duty t@lps.

[57] I begin by discussing the specific conduct comm@diof.
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[58] Regarding the reduction in terms and conditionsewfployment, this was a new
position and so it was open to the respondent ¢otree fresh terms and conditions. Ms
Phillips traded some conditions away in returndtrers but overall, the terms of the new
agreement (including a remuneration package of sli$800,000.00 per annum) were much
more beneficial to her than her previous terms emditions of employment. The only
criticism that can fairly be levelled at the resgent relates to the delay in finalising the
new terms, this being a period of almost three weakking which Ms Phillips had already
assumed the duties of the new role. However Mdiphivas not disadvantaged by this as
she went on to her new salary immediately andnbis in my view, a serious matter.

[59] | do not accept that there was any wrong doingHhgy respondent in relation to the
resident’s refund issue or associated mattersnsider that Mr Cook called the meeting of
29 January in a genuine attempt to clarify theassMr Baulcomb had and to provide
answers to those issues. | do not consider thahdeting undermined Ms Phillips, either by
accident or design. Indeed, | consider that Mr Ca@s undermined by Mr Baulcomb’s
conduct at this meeting and that Ms Phillips ctntied to this by her undisclosed meeting
with Mr Baulcomb the day before.

[60] Regarding the issue of the refurbishment, | comdidat it was open to Mrs Collins (as
managing director and owner) to choose her ownucoscheme. Mrs Collins was not
obliged to accept Ms Phillips’s recommendationsualibe consultant to be used or any
other aspect of the refurbishment. | do not actiegitthere can be any question of any sort
of breach by Mrs Collins in choosing not to addy proposals preferred by Ms Phillips.

[61] Similarly with the centralisation and remote accpsgects | do not accept that there
can be any question of breach relating to the gquest or even ultimate rejection of Ms
Phillip’s advice. It was the employer’s prerogatteesubmit the proposal to rigorous debate
and its obligation to consult those who would b&e@ed. The evidence of respondent
witnesses who had attended the meeting of 23 Janwas that there was a robust but
reasonable discussion of a contentious matter.nkider it simply a normal part of Ms
Phillips duties to attend such a meeting to preBenproposal and do not accept that it was
conducted in any way out of the ordinary.

[62] Finally, on the matter of the appointment of anidgtManager at Knightsbridge, | note
that Mrs Collins believes that Ms Phillips was um#d in discussions relating to this
decision, which was a temporary measure and routingature. Since Village managers
reported to Mr Cook | do not consider it a breamhtlie decision to have been made without
full input from Ms Phillips.

[63] In each of these examples, of course, Ms Phillipsimplaint was not just that she was
undermined in relation to the substantive matténssaue between her, Mr Cook and Mrs
Collins, but also that she was subjected to bujyand harassment and generally treated by
them in a manner which was unacceptable in the plack.

[64] | must start here by saying that | have not foursl Rhillips to be a credible witness.
Three key factors led to this conclusion.

[65] The first was the way Ms Phillips and Mrs Colliredated to each other in front of me.
Ms Phillips told me that until Mr Cook’s arrival sthad got on well with Mrs Collins but
that afterwards, Mrs Collins became aggressive lanlying towards her. Mrs Collins, of
course, denies this. Having had the opportunighterve the conduct and demeanour of the
two women over the course of a two day investigatieeeting | consider that Mrs Collins’s



11

perception is far more likely to be accurate. Theywhe two interacted (as they did across
the table during the investigation meeting) wadejthe opposite of what Ms Phillips has

described occurring during the employment. Ms Risilappeared unable to acknowledge
viewpoints which differed from her own (for exampten the question of the appropriate

colour scheme for the offices) and expressed havrs/in a dogmatic manner. Mrs Collins,

in contrast, appeared diffident and struggled amatup to Ms Phillips. If anyone appeared
intimidated it was Mrs Collins.

[66] For these reasons | cannot accept the assertibiviisaCollins’s manner towards Ms
Phillips was bullying or aggressive. | also consitl@t Ms Phillips’s perception of events is
indicative of a serious lack of self awareness.

[67] The second factor which undermined Ms Phillipssdibility was her association with
Mr Baulcomb. He was not her employer or even a rntgjghareholder. Accepting gifts
from him may not have amounted to serious miscan¢having been authorised by the
former Chief Executive) but it does demonstrat@arunderstanding of how a professional
in her position should conduct herself. Similaily,the last stages of her employment Mr
Phillips failed to recognise that with share pusghaegotiations imminent, Mr Baulcomb
was not an appropriate person for her to confideritake counsel from. At the very least,
this conduct indicates poor judgement on Ms Plsltipart.

[68] The final factor which undermined Ms Phillips’s ditglity concerns some of the
content of the proposal Ms Phillips put to Mrs @l after she had resigned. Ms Phillips
has attempted to explain her reference to potedisalosure of confidential information by
saying that someone else drafted the letter foahdrshe was not aware of its implications.
| find this completely disingenuous coming from smme in a very highly paid and
purportedly senior position. This represents, at ldast, a further lapse of judgement, at
worst, a complete lack of integrity. It is no susprto me that Mrs Collins construed it as
blackmail.

[69] Combined, Ms Phillips lack of ability to see thewpoints of others, lack of awareness
of the effect her own behaviour might have, ungsiienal behaviour and lack of judgement
all have the effect of undermining her credibilitith me. Evidence was provided in support
of her by Ms Foote and Mr Baulcomb however theidernce was not disinterested. Not
only do they both have a degree of personal loyaltlyls Phillips, but each is linked to an
aspect of the unprofessional conduct to which lehaeferred here. In general | prefer the
evidence of respondent witnesses, particularly @bBins.

[70] Having rejected the assertion that Mrs Collins bedain a way that amounted to
bullying or harassment. | need to record my conchsabout Mr Cook’s manner towards
Ms Phillips.

[71] | found Mr Cook, unlike Mrs Collins, to be a bluamd forthright person. At times he
did not handle interactions with Ms Phillips as Mad he might have, and | consider that
some of the confrontation between them could haenlkavoided if he had displayed more
tact. However, with one exception which | will diss below, | do not consider his
behaviour was more extreme than hers. In additiothe respondent structure, he and Ms
Phillips were on an equal footing (both reportedectly to Mrs Collins.) In these
circumstances, on balance, | cannot find that MelCaullied and harassed Ms Phillips.

[72] In short, none of the actions complained of amaliimeividually to a breach of duty,
much less a serious breach of duty. In circumswanteere there has been no wrongdoing at
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all in any of the separate incidents there can dejuestion of there being a cumulative
effect. It follows that the resignation has notribeaused by a breach of duty and that there
was no constructive dismissal.

Does Ms Phillips have a disadvantage grievance?

[73] It has been argued for Ms Phillips that the evetdscribed as giving rise to a
constructive dismissal amount in the alternativa isadvantage grievance. Having found
that there was no wrongdoing at all on the pamioifCook or Mrs Collins | conclude that
there was no unjustified action towards Ms Phillips the period leading up to her
resignation. A disadvantage grievance has not beste out in relation to that conduct.

[74] In addition, it is argued for Ms Phillips that thafter Ms Phillips resigned on 30
January, but while she was still in Primecare’s leympent, she was disadvantaged by Mrs
Collins and Mr Cook’s conduct towards her. Speaificthe conduct was:

Mrs Collins reaction in accusing Ms Phillips ofitrg to destroy her business;

Mrs Collins instruction to Ms Phillips tosit down and listehafter Mr Cook
had become abusive and angry;

Mr Cook’s statement that he was not surprised atdsgnation;

Mr Cook’s attack on her integrity;

Various other comments by Mr Cook, which includetling her to grow up,
telling her that she had a big ego and hatf*en well pissed [him] off telling
her that she had got in his way and that she hatrew loosé

[75] Mr Cook did not dispute that these things were .sHiel also acknowledged that Ms
Phillips did not offer, or return, comments of engar nature to him.

[76] Ms Phillips was entitled to give her resignationtheut offering an explanation and
certainly without being drawn into an argument dbthe whys and wherefores of the
breakdown in her relationship with the respondbiitCook’s conduct was not justified and
Mrs Collins was at fault for permitting it.

[77] | am also satisfied that Ms Phillips was distreslsgdhe conduct. However | note that
later in the day, the situation calmed down and (esve found) Ms Phillips left to consider
whether she might stay on with the respondent.nigakioth these factors into consideration
| am satisfied that Ms Phillips was disadvantagexvdver | do not consider the
disadvantage to have been extensive.

Outstanding issues: remedies and costs

[78] This determination has dealt only with the questdrwhether there was a personal
grievance (initially of constructive dismissal, bdater of disadvantage also.) This leaves
outstanding the issue of remedies (compensatiothodisadvantage grievance which has
been made out as well as the separate claim farsbpayment.) The question of costs also
remains.



13

[79] | consider that the most appropriate approach ésehssues is for the parties to return
to mediation to discuss themdirect that this be completed no later than six weeks after
the date of this determination. After that, if the parties are unable to resolveirt
differences, | will expect Counsel for the applicém advise the Authority accordingly in
which case | will convene a teleconference to tahkt the investigation of those issues.

[80] If mediation does not resolve the issue of costagwith the other outstanding issues
between the parties, it will be addressed when dbeond stage of the Authority’s
investigation is complete.

Y S Oldfield
Member of Employment Relations Authority



