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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Suzanne Peterson says that she has been unjugtifishdvantaged and/or paid less salary than
she was entitled to and/or subjected to breachgead faith by her employer.

[2] Ms Peterson is a registered psychologist. Heresdd is that before her registration, she
studied with the benefit of a Department of Edwratstudy award, then worked for Specialist
Education Services as an intern psychologist bageBirkenhead between January 1991 and
December 1991. Once registered, she worked agchgsgist for Specialist Education Services
based at Manukau South between January 1992 andnibec 1993. In December 1993,

Ms Peterson was offered and accepted a positioa psychologist with the Special Education

Service in llam, Christchurch. She took up thagifon in January 1994.

[3] | am told that Specialist Education Services andci Education Services are earlier names
for crown services that are now part of the Miyistf Education. The statement of problem

identified the Ministry as the respondent and rsuéswas made of that in the statement in reply
although properly it would be the Attorney-Geneoal behalf of the Secretary for Education.

Ms Peterson’s complaints predate the integratiorSBE into the Ministry but the respondent

accepts that it is liable for any findings agaitiet predecessor organisation. | will refer to the
respondent (and its predecessors) as SES.

[4] Ms Peterson’s problem centres on the ending of SEf#¢ as a provider of the Parents as First
Teachers scheme (PAFT) in July 2001. Part of MerBen’s work for SES involved managing



SES’s PAFT contract in the Canterbury region. SifShot treat her situation as falling within the
contractual surplus staffing provisions and thaagl to amount to a breach of contract entitliag h

to remedies. Alternatively, it is alleged thatrth@vas a genuine redundancy enacted in an unfair
manner and compensation for distress is soughtirdiyhit is alleged that Ms Peterson was
properly covered by the Service Leaders collecémgployment agreement rather than the Field
Staff collective employment agreement as a regulthich she would be entitled to wage arrears of
an amount to be specified.

Raising of a Grievance within 90 days

[5] There is no dispute that the latest date by whith grievance could have arisen or come to
Ms Peterson’s attention is around the end July 209dr is there any dispute that the earliest date
on which Ms Peterson’s concern was raised with BEE®) December 2001 when SES received a
letter dated 6 December written on behalf of M®Remn by her union, NZEI-Te Riu Roa.
Ms Peterson can only raise a grievance with |1e&#§ having declined to consider her grievance.

[6] In her statement of problem, Ms Peterson g&fysr consulting her union in July 2001, [she]

instructed them to raise an employment relationgirigblem regarding the manner in which her
management position had been disestablishigid Peterson did not formally seek leave to raise

grievance out of time based on exceptional circanms#s, but both the Authority and SES knew
that such was her contention because of correspoadend discussions prior to the investigation
meeting.

[7] 1 did not hear evidence from anyone from NZEI-Tiea Roa. However, they advised that an
organiser held a meeting with PAFT staff on 30 Z0Q1 but they had no record of Ms Peterson
asking them to raise a grievance with her employEney further say that Ms Peterson contacted
them on 23 October 2001 and a meeting (with heg amanged for 1 November 2001. That
meeting was postponed until 13 November 2001 whenotganiser agreed to seek legal advice
from the National Office. That culminated in th®6&cember 2001 letter mentioned above.

[8] In her statement of evidence lodged before thesitnyation meeting, Ms Peterson did not give
evidence to support the contention that she haducted NZEI-Te Riu Roa to raise her grievance.
| asked her about her discussions with the unigamser in July 2001. Ms Peterson’s evidence
was that she asked where she stood with the cessHtPAFT, that the organiser told her that she
should be entitled to an equalisation allowanceapkeyin surplus staffing situations and that she
(the organiser) would check that out with the urexmyer and get back to Ms Peterson.

[9] Ms Peterson also told me that she asked the organtsat was happening once or twice when
the organiser happened to be visiting the workpkfter then on other business and was told that
the organiser was working on it. Ms Peterson gawidence that during the phone call to the
organiser in October, said she that SES had stoppgihg her the $3,000.00 mdlowance(as
PAFT manager) in August. They arranged to meet that meeting was postponed until
13 November 2001.

[10] There is no reason to doubt Ms Peterson’s evider@a. her account, the earliest time at
which she could have made reasonable arrangenemM&EI-Te Riu Roa to raise her grievance is
at the meeting on 13 November 2001. That is @ifterexpiration of 90 days from the end of July
2001. The phone contact in October to first areaagd then postpone a meeting for 1 November
did not include any arrangement that NZEI-Te RitaRwould raise a grievance. Similarly, the
original discussion in late July 2000 was no mbentan arrangement that NZEI-Te Riu Roa would
provide further advice to Ms Peterson about hertsigyiven the discontinuation of SES’s contract



for PAFT. Ms Peterson’s evidence about the indierontact with the organiser between July and
the 23 October phone call was not that she madagements for NZEI-Te Riu Roa to raise her
grievance.

[11] Accordingly, I find that there are no exceptionatcemstances that might justify granting
Ms Peterson leave to raise a grievance outsid@@tday limit. Despite that finding, it is necessar
to deal with the merits of Ms Peterson’s claimsduse of the alternative bases on which they were
advanced.

Background

[12] Immediately before her involvement with PAFT, Mddtson was employed full-time as a
registered psychologist pursuant to a collectivgpleyment contract for SES Field Staff (Field
Staff CEC). While engaged as a full-time employds,Peterson had in fact been working part-
time after her return from her first period of paed leave.

[13] SES gained a contract for the provision of the PAd€heme. SES wanted to appoint
someone to manage its contractual obligationsenCGanterbury region. Ms Peterson applied, was
interviewed and was offered that role. There Istier dated 10 December 1996 which sayk
wish to offer you this contract additional dutiessgion until the end of 1998. This position casi
with it a time allocation of 0.2 (1 day per weekyd will need to meet with you to discuss theceffe
of this on your current employment situation. |also offering you an additional duties allowance
of $1,500.00. ...l look forward to working with yog #¢he PAFT manager and member of
management teamln submissions, counsel for Ms Peterson pointesloime evidence to suggest
that SES established a part-time position as PARRhader. That is inconsistent with the clear
words of the agreement between SES and Ms Petéhsbrshe was assuming additional duties
within the context of her continuing role as anaational psychologist.

[14] The Field Staff CEC required SES to internally extige opportunities to undertake
additional responsibilities and provided for exteanuneration for undertaking tasks additional to
an employee’s core job. After Ms Peterson accetitedole, SES made payroll arrangements for
her to receive a $1,500.0gher duties allowanceThe letter also records that Ms Peterson was to
be paid 70% of a full-time salary from 27 Janua®912, presumably reflecting an agreement about
her hours of work in accordance with the 10 DecemB86 letter.

[15] There was also a national policy applicable atitihe. It required SES areas to have a policy
on the process for appointments/selections to takkeradditional responsibilities to ensuret is
clear tenure will usually be for one or two yearSES complied with the policy by taking the steps
mentioned above. The policy did not prohibit enyples being appointed/selected &mlditional
responsibilitiedor periods longer than one or two years.

[16] Ms Peterson took a second period of parental |@au®©98. During that leave, she sent an
undated letter to SES indicating her wish to rettonwork from 7 December 1998 but to a
permanent 0.6 part-time position. She indicatedwish for Point 3 of this position [to] be the
resumption of the PAFT Manager commencing Janu@89and mentioned thdtt was agreed that
the allowance for this position of responsibilitiiwncrease from $1,500 per annum to $3,000 per
annum Ms Peterson received a response dated 15 Decd®®@ confirming that her employment
had changed to a .6 permanent position, that heedincluded .3 as PAFT Manager and .3 within
the Early Intervention Strand ama addition to your base salary, | have requesteat tour salary
include a Position of Responsibility allowance 8080 per annum SES then made the payroll
arrangements for Ms Peterson to be @akdgher duties allowance of $3000 per annum



[17] It should be noted that the December 1996 offer fmasa fixed period until the end of 1998.
That reflected the duration of SES’s PAFT contrathere was no mention of a fixed period in the
December 1998 correspondence although both Msdeetemd SES were aware of SES’s PAFT
contractual situation at the time of their employtnarrangements. The PAFT contract was
renewed to expire in June 2001.

[18] SES underwent a restructuring in 1997/1998. SES$lmmees were organised into service
groupings called strands, each under the leadersh#g Service Leader. Subject to contractual
obligations to reconfirm some employees, the Serltieader positions were advertised (at least
internally). This did not affect the work done g Peterson as PAFT Manager.

[19] NZEI-Te Riu Roa and SES negotiated a collective leympent contract (Service Leaders
CEC) to cover Service Leaders with a term from 1y J2000 until 30 September 2001.
Ms Peterson was not named as a party to that @bntra

[20] SES documented Ms Peterson’s delegations in dodsmdated 20 January 1999,
17 September 1999, 20 March 2000 and 14 August.2@@bne of those documents refer to her as
a Service Leader. Mr Murray Roberts (Area Managmamne evidence for SES to the effect that
these were template documents, created with wardegsing mail merge functions, drafted and
principally used for those people who were appairde Service Leaders. There is no reason to
doubt that evidence.

[21] On 7 October 2000, Ms Peterson wrote to SES toestcaireduction in her hours of work for
personal reasons. She wanted to reduce her waaskregistered psychologist from 0.6 to 0.4 but
continue 0.3 aStrand Service Leader PafSES wrote back on 25 October 2000 and gave aabro
for reduced hours subject to the conditions sefrotlte letter. It include®AFT Management Role
This additional duty will continue as a fixed teomntract and will expire on 29 June 2001. The
reason that it is fixed term is that the contraetween SES and EDC expires at the end of June
2001 Ms Peterson was asked to sign and return a abihe letter to signify her acceptance of the
terms set out therein.

[22] SES was not able to produce a copy signed by Ms$taet. The copy produced by SES is
markedFILE COPY. Mr Roberts’ evidence is that the original (andogy), once signed by him,
would have been sent to Ms Peterson via post. |dtter is properly addressed to Ms Peterson’s
home address at the time. Ms Peterson’s evidemasetivat shelid not recall receiving the letter
Her evidence is that there had been some problémasirespondence (not from SES) not being
delivered to her.

[23] Ms Peterson did reduce her hours of work in accardawith her written request and the
approval indicated in the 25 October 2000 letter.

[24] On 3 April 2001 SES sent Ms Peterson a letter anyithat some of its PAFT contracts were

due for re-negotiation. SES advised that the fur(@D) had indicated that some contracts
(including those managed by Ms Peterson) wouldxteneled to 31 January 2001 and promised to
keep staff appraised of developments.

[25] At a later point, the reintegration of SES into Mimistry of Education came to been seen as
an obstacle to renewing SES’s PAFT contracts githan the Ministry would be both funder and

provider. A decision was therefore made that tB& AFT contract would not be renewed but it
was extended for a month until the end of July 2004s Peterson was kept appraised of these
events as she managed SES’s wind down of PAFT rwitbr region and the handover to other



providers. Ms Peterson’s role included dealinghwédundancies for PAFT workers that she had
managed.

[26] Throughout her work as PAFT manager, Ms Peters@o alorked as a registered
psychologist. By July 2001, she was part of th@a&@ur Strand. As the work of winding up
SES’s involvement with PAFT diminished, Ms Petersoade arrangements with her Service
Leader so that she increased her psychologistdiatiéll the spare time. Hence the wind-down of
PAFT work did not cause a reduction in her days famars of work. Ms Peterson’s evidence was
that she approached the Service Leader becausegpasnanent part-time worker she had spare
hours. She could not recall being told by Mr Rédbéw contact the Service Leader. Mr Roberts on
the other hand recalled telling Ms Peterson toudischer return to the Behaviour Strand with the
Service Leader. There is no reason to disbeliev&dberts’ evidence.

[27] On 31 July 2001 SES ceased paying Ms Peterson38@®&00 per annum payment referred
to in the December 1998 and 25 October 2000 carrelgnce. Ms Peterson was adamant that
getting the payslip with change of pay was thd fitsnew that | was losing the $3,00Biowever,

she acknowledged that she and the NZEI-Te Riu Rganiser had discussed the payment of an
equalisation allowance. It is implicit in such salssion that Ms Peterson recognised that she
might lose the $3,000.00 allowance as a resulh@®nding of her PAFT Manager responsibility. |
accept however that SES did not formally forewara Réterson about when it would cease the
payment.

[28] Ms Peterson still works for SES as a registeredipspgist.

| ssues

[29] The case was partly advanced on the basis thatelidsddn was properly covered by the
Service Leaders CEC rather than the Field Staff CEC

[30] There is no dispute that Ms Peterson was propeshgred by the Field Staff CEC applicable
immediately prior to January 1997 when she stggtbrming her duties as PAFT Manager. That
and the subsequent Field Staff CECs apparentlglligixisting employee parties in an appendix but
the copies of those CECs given to me did not irelindit appendix. It is reasonable to assume that
Ms Peterson was included in the appendices if éxast. In any event she was clearly an original
party because as an educational psychologist she wathin the category of employees identified
as original parties: see clause 1.1 (b) of the 19y CEC. It was not suggested that undertaking
the role of PAFT Manager necessarily removed l@nfcoverage by the Field Staff CEC.

[31] The first Service Leaders CEC came into force auly 2000. It applied to the employees
listed in an appendix and to other Field Servicadegs who not being original parties were joined
as additional parties under clause 1.2. Ms Peateissoot one of the 53 original employee parties
listed in the appendix.

[32] Clause 1.2 of the Service Leaders CEC requirecethgloyer to offer all new Field Service
Leaders who come within the coverage of the conthecopportunity to join it as a party.

[33] Ms Peterson never applied for or was appointed &eraice Leader in respect of her role as
PAFT Manager. The argument advanced by Ms Petéssbat she believed herself to be a Service
Leader because as PAFT Manager she had respdresbdnalogous to those of a Service Leader
such as staff management, budget responsibilityrapdrting. In addition she was referred to as
PAFT Service Leader. Her evidence is that shenasduhe role of PAFT Service Leader from
about mid 1999.



[34] As mentioned above, Ms Peterson was not an origiadl to the first Service Leaders CEC
which was negotiated and came into force afterdite by which Ms Peterson believed herself to
be a Service Leader. She was not joined as apatey to that CEC under clause 1.2 because she
was not anew Service Leader at any time during which the CE@liad. If the parties had
intended that Ms Peterson would be bound by thei@erleaders CEC she would have been
included as an original party when it was first oiegfed to apply from 1 July 2000.

[35] There was some dispute between the parties abathemhMs Peterson’s responsibilities as
PAFT Manager were as significant as those of ai&eheader, but | do not need to resolve that
matter. There was an argument put that it was uitglgje and unfair for Ms Peterson’s
responsibilities not to be recognised as (at ldhstequivalent of a Service Leader. | am not &ble
approach a decision on that footing. The Employnt&ontracts Act 1991 allowed her and her
employer to negotiate terms of employment. Asslte Ms Peterson was covered by the Field
Staff CEC. In theory, Ms Peterson and SES were toenegotiate other contractual arrangement
such as coverage by the Service Leaders CEC. didayt and | am unable to impose on them, in
reliance on notions of fairness and equity, contr@carrangements that they did not agree to: see
Principal, Auckland College of Education v Hag®97] ERNZ 116 at 123.

[36] | was also given a copy of a collective employmagiteement negotiated by NZEI-Te Riu
Roa and SES that covered PAFT educators and coatods from December 2000 until August
2002. Counsel for Ms Peterson submitted thattabdished a clear disparity of treatment. The
terms in that collective agreement are not releb@ctiuse Ms Peterson was bound by a collective
contract that remained in force despite the intotida of the Employment Relations Act 2000: see
section 243. NZEI-Te Riu Roa and SES were entttbetegotiate different terms under the new act
for the PAFT educators and co-ordinators and the fhat they did so is not relevant to
Ms Peterson’s situation.

[37] Being bound at the relevant time by the Field S@GHC, it was open for Ms Peterson and
SES to agree on individual terms that were not nstent with the CEC: see section 19 (2)
Employment Contracts Act 1991. Ms Peterson acdeptevidence that prior to her parental leave
in 1998, her position was as a registered psyclailogith additional responsibility as PAFT
Manager for a fixed period for which she was paidalowance under the Field Staff CEC. Her
claim is that there was a change as a result oexichanges that preceded her return to work in
December 1998. She says that it was agreed tla¢inéins became a permanent part-time position
as a psychologist and a PAFT Manager.

[38] The agreement is to be found in the exchange akspondence. In determining the legal
substance of the agreement, | should have regasdrtounding circumstances to understand the
setting but not to contradict or vary the meanirigh® words used by the parties: seelu v
Spotless Services (NZ) Lfd998] 3 ERNZ 57. | consider that there are thespects of the
surrounding circumstances that are particularlgvaht. First, SES and Ms Peterson knew that the
SES PAFT contract either had been or probably wdaadenewed for a fixed period of time.
Another part of the background is the clause in Fredd Staff CEC which provided an extra
payment where SES required an employee to perfasks additional to the core jadnd that SES
and Ms Peterson had applied that clause from 18€Ir1998. The third aspect of background that
assists is the history of both parties accommodatime another about the days and/or hours of
work that suited at any particular time.

[39] In her letter, Ms Peterson proposed changing har thll-time position to a permanent part-
time position. She then addressed the duties pygdhat point 3 of the position would be a
resumption as the PAFT Manager with an increaskeavahce forthis position of responsibility
She then detailed other agreed duties. In itsoresyy SES confirmed the part-time permanent



position, referred to the two types of duties agcead to the increasdebsition of Responsibility
allowance The only fundamental change was from full-tiroeptrt-time. Ms Peterson and SES
did not agree to make her position that of permaR&¥T Manager. That is clear from the words
used in the exchange and is confirmed by an uratetstg of the background.

[40] There was a further change in the work hours iroat 2000 initiated by Ms Peterson. The
letter dated 25 October 2000 referred to Ms Petesd@AFT Manager role as a fixed term and gave
the reason for that presumably to comply with sec66 of the Employment Relations Act 2000.
Ms Peterson’s evidence is that she did not reea#iving the letter but | accept it was sent arad th
she probably did receive it. Ms Peterson’s emplaynwas never for a fixed term in the sense that
the employment would terminate (wholly or partlyy bffluxion of time. The letter described
(rather than changed) the existing basis on whishPterson was performing the PAFT Manager
duties — for a period of time limited to the dusatiof SES’s contract. It is unimportant that
Ms Peterson did not sign and return a copy of ¢ttel.

[41] Under the Employment Contracts Act 1991, SES andPbterson could negotiate individual
terms provided they were not inconsistent with fiedld Staff CEC. The provisions in the Field
Staff CECs regardingdditional Responsibilitieare not identical but at whatever point in timeon
looks, the individual terms agreed by SES and MsrBen were not inconsistent with the
applicable CEC. The first CECs provided a listegponsibilities but made it clear that they were
examples only. The simplified provision in the seguent CECs also covered the arrangement
described by SES as Rosition of Responsibility allowanda December 1998. Conversely,
Ms Peterson’s suggestion that the $3,000.00 mesgthdand became indivisible from her salary is
inconsistent with the CECs’ provision of specifatasy scales.

[42] The parties did not treat Ms Peterson’s employrasrgurplus to the needs of SES nor should
they have done so when the PAFT Manager role endédrather than part, of Ms Peterson’s time
became devoted to performing duties as a psychstlogihe surplus staffing provisions (including
the equalisation allowance) of the Field Staff C&#@ not apply in that situation. It is unfortunate
that Ms Peterson developed an expectation thaimétiet receive the equalisation allowance but in
her situation she never became entitled to it.

[43] Having paid Ms Peterson an allowance as providadiainse 3.5 of the Field Staff CEC while
she performed the additional responsibility of PAH&nager, SES was entitled to cease making
that payment once that responsibility ended. Thatl that happened here and | find that SES did
not breach any obligation owed to Ms Peterson lmyrenthe payment. SES (and Ms Peterson) put
different labels on the payment at different tirbes that did not change its character as a payment
made pursuant to the Field Staff CEC while Ms Retemwas performing additional responsibilities.

[44] While Ms Peterson knew in July 2001 that the allogeawould end, part of her complaint is
that she was not formally advised until she reakithe relevant pay slip. Information provided
after the investigation meeting suggests that ghtnnot have been until early September that she
received the relevant payslip. Arguably, a grieeanlaim on that basis was raised within 90 days
of it coming to Ms Peterson’s attention. Howewvbhat complaint cannot constitute an unjustifiable
disadvantage personal grievance because the cessdtihe allowance derived solely from the
application or operation of the Field Staff CECe section 103 (3) of the Employment Relations
Act 2000.

Conclusion

[45] For the foregoing reasons, | dismiss Ms Petersdaims.



[46] Costs are reserved. If Ms Peterson and SES caagree, SES may lodge and serve a
memorandum within 21 days and Ms Peterson may laddeserve a reply within a further 14 days.
| will then determine costs. Both counsel commeratieout costs in submissions but at this point |
am not persuaded of the cogency of those comments.

Philip Cheyne
Member of Employment Relations Authority



