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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Ms Nicola Penney, claims she wasadtifiably dismissed from
the respondent’s employ on what was, from her getsge, an unknown date some
time in October 2010.

[2] The respondent, Direct Freight Limited (Direct lgtd), is more specific. It
accepts that it dismissed Ms Penney and statestttiat so on 12 October 2010. It

contends that the dismissal was justified by:

(@)  The existence of a 90 day trial period permittimgrdssal as envisaged

by section 67A of the Employment Relations Act 2000
(b) Ms Penney’s poor performance during the periodgbleyment; and

(c) Ms Penney’s inability to continue to perform thesk® normally
expected of her as she was pregnant and no lorgdr required

licences.



Citation of the respondent

[3] The proceedings, when initially filed, cited MargdaRoss Lindstrom as the
respondent(s). Mary Liu and Ross Lindstrom are dhiectors of and, through a
holding company, shareholders in Direct Freighthe Tcontent of the application
raised doubts about whether they were the emplaydrit appeared more likely that
the company was. This was raised with the padiethe commencement of the
investigation meeting and both parties agreed MatPenney was employed by
Direct Freight. By consent, the identification tfe respondent was changed

accordingly.
Background

[4] Ms Penney initially expressed some uncertainty abtbe nature of her
relationship with Direct Freight. She saysinderstood | was a full time employee”
but thought that Direct Freight considered her suah Fortunately the issue was

quickly resolved through questioning at the comneement of the hearing.

[5] Ms Penney was initially engaged by Direct Freigimited as a casual but, as
a result of a vacancy, she was offered and accdptedime employment. The

effective date of that arrangement was, accordifgitect Freight, 1 August 2010.

[6] She was engaged as a line haul driver and primé&sked with moving
freight between Christchurch and Picton. Essdntidhe job involved departing
Christchurch at 7pm with trailer borne goods whigre to be delivered to the Inter-
Islander ferry terminal at Picton. There, the hbaund trailer(s) was to be replaced
with a southbound one which would be returned tas@ithurch. Payment was on a
piece based system with earnings being calculatexdreturn trip basis.

[7] Ms Penney claims she understood that she woulddngded with a written
employment agreement but that she never received Direct Freight's view differs.
They say two copies were prepared and signed byLikbistrom. One was then
retained at the Company’s office in Otorohanga #mel other forwarded to the
company’s Christchurch supervisor, Mr Dean Poynser,that he could pass it to
Ms Penney. Mr Poynter states that he is sure e tje document to Ms Penney but
that it was not returned and he did not pursue it.

[8] Contained therein was a provision, clause 3, wracldls:
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This contract of employment has a 90 day trial gétrcommencing
from 3rd August 2010.

[9] There were, from the company’s perspective, ensyimgblems with
Ms Penney and the performance of her duties. Trkeihtimation is said to have
come on 27 August when Ms Liu, who was in Parithattime, received a telephone
call from one of her owner-drivers complaining ab&s Penney’'s behaviour and
advising that he did not want to work in the saraedyas her. Ms Liu telephoned Mr
Poynter to gather more information and was advikatithe man concerned was the
father of Ms Penney’s then unborn child. Ms Liud@a decision not to pursue the
matter as she did not wish to become embroiled priate dispute between her

employees.

[10] There then followed what the company claims weregtncidents which each

led to a verbal warning. They were:

(@) Ms Penney’s damaging of a door at a freight yar@lenheim when

she hit it with a load on a forklift;

(b) Her having telephoned the company’s administratoanager in
Otorohanga, and, having complained about the fatifieer child,

advising that she did not wish to work with him dogger; and

(c) Ms Penney’s use of the company’s fleet link rad®m donverse
(apparently somewhat argumentatively) with the Igeman in

guestion.

[11] Ms Penney admits damaging the door and telephottiegadministration

manager but denies any discussions about eithémoske events, or her use of the
radio, was disciplinary in nature. She claims éotbtally unaware of any possible
warnings that may have resulted. Mr Poynter, wlasked about the alleged
warnings, stated that his main concern was Ms Beémagtendance which had turned
tardy after she became pregnant. He says he rdigéith her a couple of times. He

also commented that when Ms Penney advised hinheoiricident in Blenheim he

asked why it had occurred. It appears the reasmthat Ms Penney had only raised
the door to half its height and when asked whyllsged to have replied that it was
not her job. Mr Poynter states that he replievals and that he considered that

comment to constitute a warning. Mr Poytner accapthing was put in writing.
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[12] Ms Liu also states that at some unspecified time laaving learned of the
pregnancy, she asked Ms Penney whether or notultdnadfect her ability to perform
her job. She states that Ms Penney advised nahatdshe, Ms Liu, accepted that

answer at the time.

[13] Another issue concerning Direct Freight was Ms legisndangerous goods

licence. The employment agreement contained agoovrequiring that:

You must at all times while employed, hold currantd correct
licences to operate the company vehicles plus a@aus goods
licence.

[14] Ms Penney’s dangerous goods licence was due taeerpi 1 October 2010
and it is alleged she was telling colleagues thatsad no intention of renewing it.
That said, and whilst the company has profilehefdtaff and their licences to enable
it to keep track of such things, it accepts it dat approach her about the issue and
remind her of the need to renew the licence. Direeight considers renewal to be an
employee responsibility. Whilst Ms Penney concetted she did not renew the
licence when it expired, she claims this was dugdosonal disorganisation and

adamantly denies telling anyone that she was goiisgnply ignore the matter.

[15] There is some confusion as to when Direct Freigdtame aware of this.
Mr Poynter’s evidence would suggest he become auwfdtee issue on the morning of
12 October and that he advised Ms Liu, who was hrisichurch, forthwith.

Ms Liu’s evidence suggests that Mr Poynter told bethe impending expiry and
Ms Penney’s alleged reticence to renew on 20 Sdy@emlrrespective of which is
correct, Ms Penney was not approached about teede&until 12 October which was
the morning after the event which, from the companyerspective, broke the

proverbial camel’s back.

[16] Ms Penney was due to depart, as normal, for Piatofpm on the evening of
11 October. She did not. She left instead at 11p8me claims that she did so
because she was advised by Mr Poynter that the $ailing with which she normally
connected had been cancelled due to maintenanite messel and that she should go

later.

[17] Direct Freight is adamant that this did not occuvlr Poynter states that
sailings were being disrupted by poor weather &adl Ms Penney had, as a result,

had a delayed return on the morning of thB.1He says he told her to go home, get
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some rest but unless he sent a text advising oibershe should be ready for a
normal start that evening. The reason for theiptesseticence about start time was
that he was aware that when the Ferry scheduledigoipted, cancellations were
possible but that did not occur that day and hendidamend Ms Penney’s normal
departure time. He states that his first intimatad something amiss was when he

received a call from the yard about 10pm asking thleytrailer was still there.

[18] When Ms Penney arrived in Picton, she states thatc®nfirmed that the
trailer was booked on the next sailing but, as evémanspired, that did not occur.
According to Ms Penney the trailer was further gethbecause of an error made by
TranzRail. Another result of Ms Penney's late \akiin Picton was that the
southbound trailer that she returned to Christdhalid not arrive in time for it to be
reloaded for its northern journey the following Imig The company claims that, as a

result, it lost revenue of some $1,851.50.

[19] Ms Penney states that on her return to Christchetoh was advised by
Mr Poynter that Mary Liu wished to speak to her.

[20] Mr Poynter accepts that and adds that he also MddPenney he was

disappointed that she had let her initial high déaids slip. His was a reference to
what he considered Ms Penney’s deteriorating tiregkey He then left and did not
hear the entire conversation, about which Ms Pesagy:

When | met with Mary she said | was no longer digalito drive her
trucks any more as my dangerous good had expirdtied October
2010. And also she said she didn't believe | wadauthe job any
longer because of my condition (referring to thegrancy). With
this Mary asked for their work phone back as wellaay uniform
they may have provided. At this point | asked Maryl being fired.
Mary replied no and come back and see me when goyaurself
sorted. At this point | was a little confused aasked Mary to put
what she was relaying to me in writing. To thignpshe never has.

[21] Ms Liu’s recollection of the conversation is thhedold Ms Penney:

As far as | am concerned you must get your persiifieasorted. Its
incompatible with the company’s requirements. Yeween driving
about without a dangerous goods licence for a cewgil weeks and
you're sacked.

[22] Ms Liu states that she advised Ms Penney that dhelhu get her life sorted

she could come back and seek a job, provided osevailable.
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[23] When asked whether or not the issue of Ms Penneyégnancy was

discussed, Ms Liu accepted it was and:

| advised her that | now thought her pregnancy \aéecting her
ability to perform the job to which she replieddve issues such as
morning sickness etc and you have to give me somaeff to cope.

[24] Ms Liu states that she replied by advisfiige a company to run and | can’t

have ferries waiting for morning sickness”

[25] Ms Liu also states that another factor in her maass the recent advice that
Ms Penney was alleged to have said she wouldnéwerer dangerous goods licence
but this allegation was not discussed betweenvibe t

[26] Ms Penney, who does not appear to have understouidshe was being
dismissed, considered the comment about gettindifeesorted referred only to the
fact she had not renewed her dangerous goods écamd that once she had done so
she could return forthwith. She addressed theeissith alacrity and arranged to
attend the next renewal course. This was completed the licence renewed, by
21 October 2010.

[27] However in the interim Freight Lines Limited, Diteereight Limited’s only

client, had written advising:

Re: Driver — Nicola Jane Penney

| am writing to confirm our verbal conversation eeding the
abovementioned driver, employed by Direct Freightited.

I now confirm that due to continued service fakithat Nicola Jane
Penney is no longer an approved Freight Lines drive

Please contact me if you have any further queregarding this
information.

[28] The letter was signed by Lionel Smith, Freight Isn€hristchurch area
manager. It was dated 14 October 2010 and, acwpidi Ms Liu’s evidence, came
after she and Mr Smith had discussed Ms Pennesiaigsal.

[29] On 21 October, Ms Penney sent Ms Liu a text adgigimt she had now
renewed her dangerous goods licence and asking whercould return to work.
Ms Liu states that she responded to the text pkeining Ms Penney, advising her
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of the letter from Freight Lines Limited and tedliner that there would be no return

as she was no longer an approved driver.

[30] Ms Penney has no recollection of that conversatiom,does not deny that it

could have occurred.

[31] On 26 October, Ms Penney wrote to Mary and Rosddtiom asking whether
or not they would attend mediation to discussfew issues which need to be
addressed relating to my employmenthe issues were said to be:

1. The issue of you saying | am now casual when dihee
beginning of August 2010 you have used me onirfiedl-basis
till the 6th October 2010.

2. Mary told me, | wasn't qualified to drive her truekd also |
wasn't now up to the job because of my condition.

3. | need clarity on my job situation, whether | haagob or
not.

4, Lack of contract, when | expected as | was tolés$ going to
get one.

5. | have asked for pay slips 2 weeks ago and I'mhstiting

for these to be sent to my home address. Theseegye
important as | need them.

[32] There was no response and Ms Penney filed hercapipin with the Authority
on 16 November 2010. Unfortunately, it has beenstlibject of significant delay due
to a range of matters including earthquakes and uhavailability of various

participants.
Deter mination

[33] The first issue is whether or not clause 3 of Mswfeg’'s employment
agreement and s.67A of the Act combine to prechelefrom bringing a personal

grievance for dismissal.
[34] In my view, they do not.

[35] A detailed consideration of s.67A and its conseqgasroccurred irsmith v
Stokes Valley Pharmacy (2009) Li{g010] ERNZ 253. At paragraph 47 it was

observed:

... that the statutory intentiowas] that trial periods are to be agreed
upon and evidenced in writing in an employment agrent signed by
both parties at the commencement of the employre&ttonship and
not retrospectively or otherwise settled duringcitgirse.
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Employees affected are to be new employees.

[36] In Stokes Valley Pharmacgignature occurred the day after commencement
and that was a factor in nullifying the effect ofckuse purporting to invoke the
provisions of s.67A. Here the employer signed thays after the employment
commenced but, in any event, the agreement wag pevperly executed given Ms
Penney’s failure to sign.

[37] Nor was she a new employee on the day upon whiehtrthl commenced.
That, the agreement states, was to be 3 Augustily&enney not only commenced as
a full time employee on 1 August, she had beenipusly engaged by Direct Freight
as a casual. Finally | also conclude the abbregtigirovision contained in this
agreement does not comply with the requirementstbér ss.67A(2)(b) or (c). There
is no mention of the employers’ ability to dismessd the fact that the employee is

then precluded from bringing a personal grievana@spect to that dismissal.

[38] The conclusion that Ms Penney is not precludeohfpursuing her grievance
by virtue of s.67A and her employment agreementide@® a consideration of the
dismissal. Direct Freight accepts it dismissedMédsney. It therefore accepts, albeit

perhaps unknowingly, that it has to justify thendissal.

[39] Pursuant to s.103A of the Employment Relations 2@00 the question of
whether a dismissal is justifiable

. must be determined, on an objective basis, bgidering whether the
employer’'s actions, and how the employer acted wehat a fair and
reasonable employer would have done in all theurirstances at the time the
dismissal ... occurred.

[40] The test of justification referred to in 39 abosehat which existed prior to an
amended version coming into force on 1 April 201tlis used as the dismissal being
considered here occurred prior to the change conmtwgforce. Section 7 of the
Interpretation Act 1999 provides enactment does not have retrospective effgection

4 makes it clear that all enactments are subjetitédnterpretation Act 1999 unless
the enactment provides otherwise. Applying the séatutory test to this dismissal
would be giving it retrospective effect without thiaeing expressly or impliedly
provided for in the Act (as amended). | concluu justification must be assessed in

accordance with the law prior to 1 April to therdissal claim.
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[41] In Air New Zealand Ltd v Y2009] ERNZ 185, the Court observed that the
Authority is required to objectively review the iacts of an employer up to and
including the decision to dismiss, against the wstwwhat a fair and reasonable

employer would have done in all the circumstances.

[42] It is clear that there were three concerns whidlueémced Direct Freights’

decision to dismiss. They were:

a. The fact Ms Penney no longer held a valid dangegnels licence
(21 above);

b. The pregnancy and the company’s belief it was inmgei¥ls Penney’s
ability to perform her duties (see 23 and 24 aboae)l

c. The allegation that she was advising colleaguesstia was not going

to renew the dangerous goods licence (25 above).

[43] The first factor — namely Ms Penney’s failure toe® her dangerous goods
licence may well be a factor warranting disciplyaction but | doubt that a fair and
reasonable employer could rely upon it to justifgnaissal in circumstances such as
those which existed here. First there is evidemadeittedly contradicted (see 15
above), that Direct Freight had forewarning of theue and whilst | accept prime
responsibility for renewal lies with the employethat does not exonerate the
company. They could have acted to forestall amg@tieproblem and | would suggest
the duty to be active and constructive in maintagjna productive employment
relationship (section 4(1A) of the Employment Rielas Act 2000) would have
compelled them to do so. The situation would r@nge even if Direct Freight had
no knowledge of the problem until 12 October. Thet they record licence expiry
dates on induction means they should have. Adpnsiand retention of that
information brings, along with s.4(1A), a duty teeuthe data to forestall problems
and a failure to do so would, in my view, rendesnaissal an excessive penalty and

not one open to a fair and reasonable employer.

[44] The second concern, which the evidence suggestspasmsnount, simply

should not have been a consideration, let alonerinpnt factor in the decision to
dismiss. It is unlawful to dismiss someone by ogasf pregnancy and/or their state
of health during the pregnancy (section 49(1)(a) toé Parental Leave and
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Employment Protection Act 1987) yet that is exaatllgat Direct Freight openly

admits to having done here.

[45] A fair and reasonable employer does not act unliywind Ms Penney’s

application must, for this reason alone, succeed.

[46] The third factor raised by Direct Freight as inflaeng the decision (42(c)
above) also creates problems for their defencéasltegation, and the possibility of

it influencing Ms Liu’s decision, was never put\Ms Penney.

[47] Here | refer to the new test of justification (320of the Act) as amended
with effect 1 April 2011. Part therefore reads:
(3) In applying the test in subsection (2), theh®uity or the court must
consider—

(b) whether the employer raised the concerns tatmployer had with
the employee before dismissing or taking actioniregjahe employee;
and

(c) whether the employer gave the employee a redgd@mpportunity to
respond to the employer's concerns before disngssintaking action
against the employee; and

(d) whether the employer genuinely considered thapleyee's
explanation (if any) in relation to the allegatioagainst the employee
before dismissing or taking action against the exyeé.

[48] While not the test being applied here, | referttas its content, or at least
subsections (b) to (d) inclusive, succinctly codiiat which case law has, for many
years, considered the basic requirements of pfagess. By failing to put the issue,
and therefore failing to allow a reply let alonensiler it, Direct Freight has again

failed to act as a fair and reasonable employer.

[49] There is the possibility of a fourth concern, andttis the alleged warnings. |
raised this as Ms Liu referred to them when justtythe decision to dismiss when
giving evidence. Whilst | have concerns that theversations referred to in evidence
could actually be construed as constituting warsiagd it is unclear that they were a
factor in the decision making process, | obsena ththey were they would not
justify the decision to dismiss. This is for trerge reasons outlined in respect to the
allegation that Ms Penney was not intending to weher dangerous goods licence,
namely the possibility they might influence the idem was never put to her as an

issue during the dismissal process.
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[50] Given the foregoing, | must conclude that a faid arasonable employer
would not have dismissed Ms Penney for the reasotsin the circumstances, Direct
Freight did. The dismissal is unjustified.

Remedies

[51] My conclusion that Ms Penney's dismissal was uifjast leads to a
consideration of remedies. She only sought on80,000. She did not, in her
statement of problem, identify under which headcompensation she sought this

amount.

[52] The Act contemplates various forms of remedy bud &ke paramount — lost
wages and compensation for hurt and humiliationeursd123(1)(c)(i) of the Act. |
consider it appropriate to consider remedies utidese heads as the total awarded
will be less than that claimed. No disadvantagé thierefore accrue to Direct
Freight.

[53] The evidence indicates Ms Penney remained unenmgplayel early February,

at which time she obtained temporary seasonal gmmdnt. An exact date could not
be identified. The seasonal role was then replagdda permanent position but she
had to leave soon after for the birth of her babiat would suggest a loss of slightly
in excess of 16 weeks pay. 16 weeks at Ms Pengepsanteed contractual minima
(4 trips per week) is $10,240 net. For some redsamnot fathom, the employment

agreement expresses the pay rate as a net amithaittamount is payable.

[54] As is, unfortunately, often the case, little evidenvas proffered in support of
a claim for compensation for hurt and humiliatiofhat said it is clear from Ms

Penney’s evidence and demeanour that she felt somgeish at having, as a key
reason for her dismissal, an unlawful rationale.suich circumstances | consider an
award appropriate but it must, in the absence ppasting evidence, be a moderate

one. | consider the sum of $4,000 to be appragriat

[55] Finally, the conclusion Ms Penney has a personalgnce and that remedies
are appropriate means | must consider whether oshe contributed to the situation
in which she found herself (s.124 of the Act).thHis case there is the obvious issue of
her failure to renew her dangerous goods licenak @ossible questions over her
performance however | dismiss both and concludestivas no contribution. Neither

relate to the issue foremost in the employers miraimely the pregnancy and the
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view it precluded Ms Penney from adequately perfoginer duties. Here, and as an
aside, it should be noted that Mr Poynter also tjuesd a pregnant woman’s ability
to perform this work but his comments were notcciés the decision to dismiss was
not his.

[56] The alleged deficiencies in Ms Penney’ performaareealso irrelevant. Aside
from my doubts about whether or not warnings werer gjiven, the fact they were
never discussed means Direct Freight is incapalblgoroffering a substantive

justification supportive of a finding of contribati.
Orders
[57] For the reasons given the following orders are made

(1) The respondent, Direct Freight Limited, is to payttie applicant, Ms
Nicola Penney, the sum of $10,240.00 (ten thoustavw hundred and
forty dollars) net as reimbursement of wages lost as a result of Ms

Penney’s unjustified dismissal; and

(i) The respondent is to make such arrangements wétintand Revenue
as may be required to ensure the above paymerdads o Ms Penney

as a net amount; and

(i)  The respondent is to pay the applicant a furthe Q@100 (four
thousand dollars) as compensation for humiliatioss of dignity and

injury to feelings pursuant to section 123(1)(cdfithe Act.
Costs

[58] | reserve the issue of costs. | ask that the gmttly to resolve the issue but
failing that, and in the event that Ms Penney wistteseek costs, she is required to
file her application within 28 days of this detenation. A copy shall be served on
the respondent who is to file any response witdimdys of the application.

M B Loftus
Member of the Employment Relations Authority
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