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Employment Relationship Problem

The applicant, Mr Parker worked as a maintenanemdadnt for the respondent from 9 September
2000. On 8 September 2003 he was dismissed fausemisconduct. He challenges this dismissal
on the basis that it was both procedurally unfagt aubstantively unjustified. He lodged the matter
with the Employment Relations Authority on 31 Ma@02 and initially sought interim as well as
permanent reinstatement to his employment. Howeversubsequently withdrew his claim for
interim reinstatement. He continues to seek:

Reinstatement;

Compensation for lost wages;

Payment of wages due to him and unpaid holiday pay;

A penalty under section 135 of the Employment Retat Act 2004 for breach of the
employment agreement.

The respondent asserts that the dismissal wadigdstiFollowing what it says was a proper
investigation into an accident that occurred orARgust it concluded that Mr Parker had breached
safety protocols. It says that the breaches amdunteerious misconduct and for this reason it was
open to it as a fair and reasonable employer toidsthe Applicant.

Chronology of events

1. Mr Parker was employed full time and on a permat@sis to perform routine maintenance
duties as a lift mechanic at the ski fields on Famp



. Mr Parker was licensed to use a snow mobile (‘skijdon the Mountain having completed
training in the operation of the vehicle in OctoBe00.

. Mr Parker was dismissed following an incident inietha skidoo for which he was responsible
ran away down the Mountain in an area open atithe to the public. The circumstances of
the incident were as follows.

. When a maintenance issue arises the maintenarf€argtanformed by way of walkie-talkie
radio and the staff member closest to the affeated will attend, travelling there by way of
skidoo.

. On 29 August Mr Parker received such a call todath that the Far West T-Bar had stopped,
with customers still on it. He travelled there ambke briefly to the operator in an attempt to
ascertain the problem before proceeding up thdirit to a point probably between Tower 9

and Tower 10 where he stopped the skidoo. Leaviaghgine idling, he stopped and partially
dismounted to check the lift. Before he had steppglt away from the vehicle it began to

slide. Mr Parker remounted and attempted to regantrol of the skidoo but failed to do so.

He then turned it into the side of the T-bar libe skidoo rolled on top of him and continued
a short way down the line. Skiers on the T Bar $h& skidoo coming towards them and

jumped clear. The skidoo then veered to the righit @ntinued into a gully where it came to

rest. Mr Parker sustained some injuries as a restithere were no other casualties.

. A co-worker, Mr Te Whano, came to Mr Parker’s assise and conveyed him to where the
skidoo had come to rest. Meanwhile, another woheat arrived at the skidoo. He found no
visible sign of damage except that the motor’s elrbelt had inverted itself. The worker
corrected this and when he arrived, Mr Parker tbdevehicle down back down the Mountain.
Later that day, the other worker conducted a fldthanical inspection.

. The Maintenance Supervisor (Mr Blair) was himsdbisent on 29 August however on
Saturday 30 August he obtained a report from thek@&rowvho had inspected the vehicle about
its state. This report indicated that the vehi@d hot defects except that:

* The brake lever ‘had a lot of travel’ but still fttioned properly;
* The drive belt was due for replacement but stitichioned properly.

. On either the Saturday or the Sunday Mr Blair alsoke to Mr Te Whano.

. Two members of the public made contact with thepeadent regarding the incident. Both
were eye witnesses. The first was a woman whouraged clear from the T-Bar as the skidoo
approached her. She emailed a complaint in whiehdgscribed what she recalled seeing of
the incident and expressed great concern about stigatonsidered to have been a serious risk
to her safety. A second person (also a regulalomet and someone with whom Mr Parker
was acquainted) independently approached the rdepta safety officer, Mr Woods,
advising that he had witnessed an incident, didcooisider the operator concerned to be at
fault, and was willing to give further informatiafrequired.

10.As a result of injuries Mr Parker had sustainedhim incident of 29 August he was off work

until Friday 5 September 2003. That day he repoidedvork on his own initiative although
his doctor had not in fact cleared him for work. éid not tell Mr Blair this. He managed a
part day before returning home as he was stilisoainfort from his injuries.



3

11.The next day was very busy on the mountain and# mot until Sunday 7 September that Mr
Blair (Mr Parker’'s supervisor) had an opportunity talk to Mr Parker about what had
happened. Mr Blair told Mr Parker that he wanted#now from him what had happened and
to determine the cause of the accident. Mr Blabktootes of this conversation which were
produced to the Authority.

12. The notes record that Mr Blair asked Mr Parker:

“How did the skidoo come to run away down thelilife?

Stopped at tower 9 and had a look at the forks. d&oskidoo to look closer. Skidoo was going backiea
when trying to get on. Couldn’t stop so turned im@nk and the skidoo rolled over the top of him and
continued down the line. He then walked to thedbthe lift and fixed the safety gate to run tHe li

What was the main cause of the accident?
Own judgement. State of skidoo.”

13. At the end of the meeting Mr Blair advised the agapit that “there may be consequences as a
result of the accident.”

14.1 was also shown the original handwritten notethef meeting in which after the reference to
Tower 9 there were the additional words:

“was 10 according to Johnny.”

15.Mr Blair told me that this was what Mr Te Whanol{day) had told him earlier. He did not
mention it to Mr Parker and did not consider it essary to record it in his report because he
considered the terrain too steep to safely pakidoe either way.

16. Mr Blair then compiled an accident report which cloxes as follows:

* “The decision to ride directly up the lift line wasserious lack of judgement given that the fandigator on
the lift showed a problem on the lift rather thantier down. Riding lift lines at any time is cahsied very
bad practice due to the fact that they are typicadlry slick and there are people within close prity
should any difficulties be experienced. In thigamee an alternative route up the mountain wadablaivia a
trail called S-Bend. This is considered the stathdaute to the top of the far west T-Bar.

e The parking of the skidoo was the key to losingtaiin The skidoo operator's manual states undestgaf
rules that machines must be parked across thdirfallwith the engine stopped when left unattendea i
slope. The failure to ensure this was done resittéige runaway skidoo.

* The mechanical condition of the skidoo was satiefgcand the inverted drive belt is consistent with
freewheeling at high speed.

¢ The combination of deciding to ride up the T-baeliand neglecting to park the skidoo in a safe mann
resulted in an incidence which was prevented frowirgy in tragedy only by good fortune. As such the
incident constitutes a serious breach of safetyirements and serious negligence

17.0n the evening of Sunday 7 September, Mr Blairudised the incident and what Mr Parker
had told him about it with Mr Steve McGill, then @gpations Manager. Mr McGill read the
notes of Mr Blair's meeting with Mr Parker. It agps that Mr McGill had also seen and
considered the written customer complaint and MxirBtnew of its existence although he may
not have read it at the time.

18.The two men concluded that Mr Parker breached\safetcedures in two ways. First, he rode
the skidoo up a lift line whilst customers weretedaon the lift in question. Second, he parked
the skidoo in such a way that it was able to stidery down the mountain out of his control.
Both considered that that such conduct justifientassal.
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19.0n the morning of Monday 8 September Mr Mazey amdnBin Resources Manager Marion
Ross were informed of the results of the inquird dmat dismissal was being contemplated.
Mr Mazey was satisfied that the conduct describadanted dismissal, but delegated the final
decision to Mr McGill.

20.That afternoon Mr Blair and Mr McGill met again wiMr Parker. They did not advise him

beforehand of the purpose of the meeting. The twa hstened again to Mr Parker’s account
of what had happened (which was unchanged fromwhath he had given the day before.)
They showed Mr Parker the letter of complaint agfaimim but did not give him an opportunity
to take it away and consider it. They then procdddetell him that they had concluded that
his employment should be terminated, at which Mk&agot up and left. Later the same day,
Mr McGill went to talk to Mr Parker in the worksh@s he was packing up ‘to try to help him
understand.” Mr Parker acknowledged this noting iaMcGill was ‘a genuinely kind man.’

21.Meanwhile, no-one had spoken to the second custaierhad approached Mr Woods. This
person had left his card with Mr Woods but theelattad no involvement in or knowledge of
the investigation or disciplinary proceedings amdirfg to realise the significance of the
approach, did not pass on the customer’s detahisstoolleagues.

22.After the dismissal the customer in question lefmnassage on the answer phone of the
respondent’s General Manager (Mr Mazey.) Mr Mazayke with the customer concerned to
check whether the customer had any new informaiiothe incident. He ascertained that the
customer viewed the incident from the bottom of ltfieat least 700 m from the point where
Mr Parker had parked the skidoo, and probably wittzoclear line of vision. He was therefore
looking up a steep and uneven slope (much furtivalyahan the customer who had provided
the written complaint.) The witness reported thatthought Mr Parker had averted a more
serious accident by turning the runaway skidoo hawvdie also stated that Mr Parker had
dismounted from the skidoo. Mr Mazey concluded tia&ing this information into account
would not change the respondent’s decision.

23.Neither Mr Blair nor Mr McGill told Mr Parker at gnstage that he was entitled to bring a
representative or support person to the discussi@isvere held.

24. Mr Parker gave evidence that his relationship WithBlair was not good and that he did not
trust him. However, he and Mr McGill had always hadgood relationship indeed they
socialised together and considered each other fy@odls.

25.1n his evidence, the Respondent’s general managee Mazey stressed the importance of
safety on the Mountain generally and describedasisdn this way:

“Skidoos are the equivalent for a motorbike for #mow. They can travel up to 70 kilometres an hand
because of the snow conditions they can often fiieudt to control. As a result there are very cleales
about the use of skidoos by staff.”

26. A significant part of the practical training in dkio operation focuses on route selection and
how to choose the safest path. In general the edtprnost direct route anywhere on the
mountain is also the steepest and thus, leasf@afiee skidoo. Respondent witnesses stressed
that all staff had been told not to ride up theliife when the mountain was open to the public.

27.Some models of skidoo are equipped with a parkiradd which locks the tread. However
such brakes are of no assistance on slippery gogiound since a skidoo can slide on a
locked tread. The respondent tended to prefer skisathout parking brakes since those with
brakes were believed to create a false sense ofisedhe model Mr Parker was using on the
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day of the incident did not come with a parkingkergMr Blair checked this when checking
what the vehicle’s mechanical state had been.) Mir Bold me that before moving off and
leaving a machine the operator was expected torernhbat it would not be able to move by
itself. Even parked across the fall line, he saidkidoo could slide if the gradient were steep
enough. Mr Mazey told me

“There are numerous points that could be made apatking skidoos but the bottom line is that it is
incumbent on the skidoo rider to park their skidosuch a manner that there is no chance it willaway.

| am aware that the Applicant has advanced sevdifairent explanations about the skidoo rolling gwa
Those that | have heard are that he was not offkhioo, that it was icy and that the brakes faiRelgardless
of what response the Applicant advances it is compmlicy that a skidoo must be parked in such g that

it will not roll away. If it rolls away it is as eesult of the operator’s failure to park it cortgct

28.The Snowmobile Operator’'s handbook was producedigence. It states:

“Snow mobiles always give way and extra cautionutth@lways be used when operating around the genera

public” and*It is a good idea to avoid moderately steep stopeder all conditions but especially in deep
snow”

29.The area around the Far West T Bar is more tharemately steep. At the time of the incident,
as we have seen, members of the public were olifthBome of the runs from the top of this
lift are intermediate level so not every skier battlift could be expected to be experienced.

30.There is a five to six metre wide track for the &rBvhich is two metres wide. If it ran in a
straight line would thus leave 1.5 to 2.0 metregach side. However, because the rider’s skis
do not leave the ground and the cable for thesliftexible, there is some movement of the line
as it progresses up the mountainside. Respondéméssies told me that it was important for
skidoo operators to maintain speed to get up g stkxpe and that there would be a risk of
losing momentum if the operator were to try to meanae round people or objects. In addition
of course the lift line is very slippery.

31.Mr Parker told me that he chose to proceed up tBarTline because few people were on the
lift, he had assessed it as safe, to save timesaikat he could check each Tower as he went.
Respondent witnesses reject this explanation notheasdid at the time of the investigation,
for the following reasons:

* Mr Parker already knew that the fault was at the dbthe lift as this showed on the lift
indicator panel;

» If for some reason fixing that had not rectifie@ throblem, the proper procedure would
have been to walk back down and check each one.

» It was not possible, in any event, to check thestmwrom the skidoo (as it needed to travel
quickly to get up the steep slope) and it was sspble to park along the line.

32.In the early stages of my investigation meeting, Mdrker continued to hold to the view that
the decision to ride up the lift line was a safee.oRegarding Mr Parker's claim for
reinstatement the respondent’s human resourcesgemandarion Ross, noted that he had a
poor accident record even prior to this inciderd euent on to say:

“The fact that Bryce Parker is now unwilling to ackvledge the stupidity of his actions and the theat they
were in fundamental breach of basic safety priesighat you don’t operate skidoos near people amd d
take highly risky options when there is no needitoso and much safer alternatives are readily avail
makes me very concerned by the prospect that BPyeker is seeking reinstatement. We simply could no
have someone on the mountain who showed so littlenstanding of important safety issues.”



33.By the end of my investigation meeting and aftearlmgy all the discussion there of proper
safety practices, Mr Parker conceded that althdwgkthought riding up the lift line the right
decision at the time, he would not do it again.

34.The applicant’'s employment agreement sets out eedroe to be followed in the event that a
grievance is raised. Once invoked, the first stéghts process requires a meeting to be
convened within 7 days. The applicant asserts thest procedure was invoked by 18
September at the latest and further asserts tleatréaBpondent was not co-operative in
arranging the meeting required by the agreement.

35.Where credibility was an issue | note that | havefgrred the evidence of respondent
witnesses primarily because of Mr Parker's tendetwybecome confused and to make
assertions which upon examination were not basefirstrhand knowledge. For example he
changed his evidence about which skidoo he had bs&ry on the day in question despite
initially making a number of emphatic claims abasitcharacteristics.

Submissions

36.The applicant has argued that his dismissal wa$ ltbstantively and procedurally
unjustified.

37.Paragraph 1.3 of the respondent’s Disciplinarydydtates:

“If the complaint or allegation has been establishs being true, one of the following may occur:

v. Summary dismissal. Instant dismissal where niiceds given. There must be a very sound reason fo
taking such action. Refer to serious breaches odect.”

38.1n relation to substantive justification the appht argues in submissions that the respondent
has not established that the allegation or compiaithis instance was true.

39.1n relation to the first allegation, it is submdtéhat while it is not denied that the applicant
took a decision to ride up the T-bar, there wasingtinherently dangerous in that decision. It
is further argued that even if it was not the lakstision (with the benefit of hindsight) it was
‘an aberration’ and not conduct which was so gragewould deeply impair the basic
confidence in the employment relationship.

40. As to the second allegation, that the skidoo veakga in an unsafe manner, Mr Parker argues
that the respondent’s investigation did not esshbthat this was what happened. He says
through Counsel that Mark Blair and Steve McGithply assumed that because the vehicle
slid it must have been parked in an unsafe manner.

41.Finally on the question of substantive fairness,Ns has argued that the respondent did not
provide adequate training in the safe operatiothefskidoo and in particular, did not make it
clear that the skidoo was never to be ridden upiftiene.

42.Regarding the issue of procedural fairness, thdicgm submits that the respondent did not
conduct a full and fair inquiry. Counsel has asskthat the following amounted to serious
breaches:
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Neither the meeting of 7 September nor the meeatir@ySeptember met the requirement
that Mr Parker be heard;

* he received no advice of the purpose of the meeth@ and 8 September;

* he was not advised that he was entitled to reptaten,

» the allegations against him were not properly gpecifically he was not acquainted
with the detail of the customer complaint againsh mor was he advised of the
information the respondent had obtained from MiNlgano;

* he was not told, at the conclusion of the discussio 7 September that his job could be
in jeopardy;

» the respondent failed to pay regard to the fadt tthe applicant continued to be in pain
from his injuries;

» the respondent failed to interview the customer Wad approached Mr Woods;

» the decision to dismiss was made prior to the mgeain the afternoon of 8 September,
and so there was no real hearing for the applicafont of the decision maker, Steve
McGill;

» thus neither of the meetings provided adequate rtypity to refute the allegations or to

explain or mitigate his conduct.

43.In summary, Counsel for the applicant argued that :

“RAL conducted the investigation on the basis thatfact that the skidoo slid away proves the tlaat Bryce
was either negligent or breached safety rules,ttieae could be no other explanation. It is sutedithat this
predetermination tainted the process and as suldebision to summarily dismiss was substantiatigl a
procedurally unfair.”

In contrast, the applicant’s position is that:

“he stopped the skidoo in what he considered wsafa position and when the skidoo started to mowk t
evasive action.”

44.There was also initially a suggestion from Courfeelthe applicant that there was an issue
relating to an alleged disparity of treatment. Hegransufficient evidence emerged to support
this argument.

45.In relation to substantive justification, the resgent says that the safety of its customers is its
number one priority and is of paramount importandee fact that the complainant and her
husband were not killed was purely fortuitous.

46.Regarding the first limb of the justification givéor dismissal, the respondent notes that the
applicant himself acknowledged that riding a skidpaa full T-Bar would be dangerous yet he
did not acknowledge the dangers involved in ridipgthis one, where by his own account at
least four “Ts” were occupied. The respondent sagsrious breach of safety procedures was
established and that any such breach justifiesibation.

47.As for the second limb, the respondent says that ahly explanation proffered by the
applicant for the skidoo’s slide was some sort echanical failure (such as a fault with the
drive belt). However, no evidence was found of amgchanical failure capable of causing a
slide. It was noted, that there was no connectatwéen the drive belt and the braking system
and it was:

“difficult to establish exactly how an alleged detfvith the drive could have caused the skidoditte away.”
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48. The respondent also points out that it would Hasen impossible to drive up the slope in the
first place if the drive belt had been invertedd aiter the incident, the applicant rode the
skidoo back to the base without incident.

Determination

49.1 accept that there were several ways in whichréspondent’s disciplinary process was not
procedurally fair. In my view these resulted frone tfact that the respondent did not clearly
distinguish between the initial routine investigatiinto the accident, and the subsequent
investigation into Mr Parker’s conduct, which wasciplinary in nature. Although the need
for an inquiry of a disciplinary nature became apptas a result of the initial inquiry, the two
processes should have been distinct, with the hagin and import, of the disciplinary
proceedings clearly signalled to Mr Parker. It wat for him to assume that disciplinary
proceedings would necessarily follow as a resularfaccident. Once a disciplinary process
had been commenced, it was of course essentiatitbatormal requirements of procedural
fairness be met.

50.The discussion on 7 September consisted of a dengrary into the causes of the accident.
No allegation was put to Mr Parker for response.wés simply asked to explain what had
happened, with no suggestion to him that what leapéned may have been his fault. For this
reason (and not because of its informality) the tingeof 7 September does not form part of
the disciplinary process as such.

51.As a result of this first inquiry, Mr Blair was ciirmed in his preliminary view that Mr Parker
may have been in breach of safety requirementdp that it was entirely appropriate at this
point for him to initiate disciplinary proceedinggainst Mr Parker. However, he did not put
Mr Blair clearly on notice that this was about tppen. He did not put any allegation to him,
or tell him that his job was in jeopardy. The breeimment from him at the conclusion of the
conversation was not adequate to communicate timisaess of the situation.

52.0nly the meeting of 8 September can be consideudyg disciplinary in nature. | accept that

Mr McGill was open, at this meeting, to consideringat Mr Parker had to say, despite the
strong views that were already forming in his matwbut the nature of the conduct complained
of. (I have no doubt that as his friend, he wasimgor an opportunity to be able to save Mr
Parker’s job.) However, as Ms Mills has correcttyrpged out, there was no prior advice of the
meeting’s purpose nor was there prior advice ofgjhecific allegations against Mr Parker so
that he had sufficient time to prepare a consideesgonse. Finally there was no opportunity
for him to seek advice or representation. For thheagons, the meeting did not amount to an
adequate opportunity to be heard. Mr Parker’s disaliwas not procedurally fair.

53.However, despite these not insignificant proceddealings, | accept unreservedly that
dismissal would have been substantively justifi@dtifie reasons the respondent has given.

54.1n relation to the first reason (that he rode tkid@ up the lift line when the lift was open and
in use) Mr Parker's response appears to be thdtaldea discretion to do so and that he
exercised that discretion appropriately in thigadion. | reject both assertions.

55.Mr Parker had been told that moderately steep sloge to be avoided and that the skidoo
should not closely approach members of the puRliding up the lift line breached both rules.
There was no evidence of a discretion to depam fiteese rules, and | do not consider myself
able to infer one, simply because of the potemisis of riding up the line when riders were
on it. In the event that there had been a disaretitovould defy common sense to ride up the
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line when there was no pressing reason to do s@kwchative, safe routes were available (as
there were in this case, without dispute.) In shbeccept that Mr Parker was in breach of
safety protocols in riding up the lift line.

In relation to the second reason (failing to pdr& skidoo safely) | consider the applicant’s
explanation to have no bearing on the question by whe skidoo slid away down the

Mountain. It is not in dispute that Mr Parker stedpthe skidoo, and at least began to
dismount. It was not being driven at the time igée to slide, that is to say, it began to slide
from a stationary position. (Mr Parker by his owat@unt acknowledged that the vehicle had
already begun to slide before he attempted unssitdgsto accelerate forward.) The error

was in stopping in an unsafe position thus perngttihe vehicle to slide. Even if there had
been a failure in the drive (and none has beerblksiad) it would have merely compounded
an existing problem. Indeed, respondent witnesBesld me of the need to maintain speed
and so momentum when riding the skidoo; the chaotascelerating out of a backwards slide
on even a moderate slope were, as | understanehyt slim.

Ms Mills has expressed the view that the respongderteeded on the basis that the fact that
the skidoo slid away proved that Mr Parker wasegitiegligent or breached safety rules and
that it was not open to any other explanationnd frather that in the absence of any other
explanation being identified, and given that Mrkearagreed that he had stopped the vehicle,
only one conclusion remained open to the respondedtthat is that the skidoo was parked in
a manner that enabled it to slide.

| am satisfied that Mr Parker was seriously attfautiriving and parking a skidoo in an unsafe
manner. He showed such poor judgement that heogesiithe trust and confidence necessary
to the employment relationship. | am further sasthat this conduct was sufficiently serious
to justify dismissalThe first consequence of this is thaltdo not consider it practicable for

the applicant to be reinstated. The applicant’s clen for reinstatement fails.

59. These findings in relation to substantive justifica also lead me to the issue of contributory

conduct. The relevant provision is Section 124hef Employment Relations Act 2000, which
sets out:

“124 Remedy reduced if contributing behaviour by emioyee

Where the Authority or the Court determines thataployee has a personal grievance, the Authority o
the Court must, in deciding both the nature andettient of the remedies to be provided in respetitai
personal grievance,-
(a) consider the extent to which the actions of the leyge contributed towards the
situationthat gaverise to the personal grievance; and
(b) if those actions so require, reduce the remediaswiould otherwise have been
awarded accordingly.”

60.1In the present case | am satisfied that the actdribe applicant contributed to the situation

which gave rise to the grievance in a similar fashio that described by the Court of Appeal
in Ark Aviation Ltd v Newton [2001] 1 ERNZ 133At paragraph [43] of that decision it was stated:

“The present case is one where the employer hamistied the employee for misconduct without having
conducted a fair and reasonable inquiry into iggtieate concerns. ...In our view, matters of whicheamployer
was aware at the time which, directly or indirecilppacted on its decision to dismiss may be shtavbhe
actions contributing to the situation, or faultttwe part of the employee resulting in the dismisshaey will then
form part of the ‘situation which gave rise to fiersonal grievance’... There is no threshold...thatireg such
knowledge or awareness to derive exclusively frosoand process, provided it is of sufficient subséato be
the basis for legitimate concern at the time ofrissal.”
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61.In relation to the question of how this impactstbha remedy of lost earnings, | propose to
adopt the approach described in an obiter commidustice William Young in the recent
Court of Appeal decision iwaitakere City Council v loane (CA 21/03; CA 113/23 August 2004.)At
paragraph [24] of the decision he noted:

“If a fair process would unquestionably have resililin Mr loane’s justifiable dismissal, the Coutgcilunfair”
process was not causative of any significant Iésemuneration.”

62.In my view a fair process would have resulted in Rérrker’s justifiable dismissal, hence the
respondent’s unfair process was not causative gf aagnificant loss of remuneration.
therefore make no award for loss of earnings

63.However, | was left in no doubt that the respondamtsatisfactory process caused Mr Parker
hurt and humiliation. He felt strongly that he Hagkn denied a hearing and was mistrustful of
the motives of his employer. In my view these fagdi were not an unreasonable reaction. For
want of a fair and transparent process Mr Parkerameed genuinely confused about the
reasoning behind his dismissab remedy this distress, | order the respondent tgay to
Mr Parker the sum of $5,000.00 compensation for hirand humiliation pursuant to s.123
of the Employment Relations Act 2000.

64.Finally | come to the claim that the responden@abhed the personal grievance procedure in
the employment agreement. It is correct that thetimg required by the agreement did not
take place within the required timeframe. Howeitds by no means certain from the evidence
| heard that this was entirely due to the actiohthe respondent. | do not propose to go into
that evidence in detail suffice rather to say tthat requisite standard of proof to satisfy a
penalty claim (which is ‘beyond reasonable doub&s not been made odthe claim for
penalty fails.

65.The applicant continues to maintain that he toak Felidays during his employment other
than statutory holidays, and that he continuesemWwed an unspecified amount of holiday
pay. The respondent has produced to the Authorityage and time schedule and the
timesheets upon which the schedule is based. Ofatieeof these documents it would appear
that there is no outstanding annual leave owedhéoapplicant. However Counsel for the
applicant advised through submissions that shenbaideceived copies of these timesheets and
so the applicant was unable to reconcile thesadsar make further comment on them.

66. The Authority will assist the parties by making @xpof these timesheets available to Counsel
for the applicantLeave is reserved for the applicant to pursue thessue of annual leave
once the documentary record has been examined hove\ note that any claim should be
quantified and fully particularised.

Costs

67.The issue of costs is reserved. If the parties @aresolve it between themselves either party
may request that the Authority determine the issue.

Y S Oldfield
Member of Employment Relations Authority



