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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Oxygen Business Solutions Limited (OBSL) seeks:

a. a declaration that its former employee, Eduardotidez Garcia aka
Eduardo Martinez, has breached the terms of his|cyment
agreement by failing to make payments owed undeagiieement; and

b. an order that Mr Martinez comply with the termdiué parties’ written

employment agreement by making the payments imrtedgia

[2] The amount sought was quantified as $33,770, campgrihe repayment of: a
sign on bonus of $5,000; $28,555 in relocation £dbking the relocation of Mr
Martinez and his family from their home country MExico to New Zealand); and

$215 being an overpayment of salary.

[3] There was no dispute as to liability or quantunather the statement in reply

asserted that the amounts claimed were payablen‘wi® non-compete provision is



2
no longer enforced by the applicant; then on artaiment basis reasonably

maintainable in accordance with the respondentsie’.

[4] The reply said further that the employment agredrdehnot specify a period
within which the payments were to be made, so thatasonable period must be
inferred having regard to all the circumstancesThe circumstances were said to
include the existence of the non-compete proviswinich the applicant was
enforcing. That was a reference to Mr Martinesignation from his employment by
letter dated 17 October 2011, and - in what OBStsimered a breach of the restraint
of trade provision in the employment agreement s imtention to commence

alternative employment with a competitor.

Attemptsto obtain payment

1. The parties’ exchanges

[5] OBSL responded to Mr Martinez’s resignation by dathmessage also dated
17 October 2011 expressing regret at his depanpuogiding details of the amounts it
required by way of repayment, and requiring paynignno later than 4 pm on 20
October 2011.

[6] A series of exchanges between the parties or thBegarepresentatives
followed.  Material filed in the Authority showshd correspondence addressed
OBSL’s concerns about compliance with the restraihttrade, and that OBSL
referred to the possibility of a repayment planeg&ding the latter, counsel replied

on Mr Martinez’ behalf by letter dated 20 Decemb@t 1, saying:

We repeat his assurance that he will pay the amount claimed as soon as possible. As
your client knows he is transferring from Mexico and awaits funds from sales of
assets there.

[7] Counsel for OBSL replied by letter dated 21 Delsen?011 setting out the

reasons why this response was considered unacteptdlne letter ended by seeking
a repayment plan, with a first payment to be rezgtino later than 31 December 2011
and the balance to be paid by 28 February 2012ereltvas no record of a direct

response, although any response may have beemkemtby the following.



2. Mediation

[8] The statement of problem was received in the Aiithon 22 December 2011
and the matter was referred to mediation. Beteatiated 14 February 2012 counsel
for OBSL advised the Authority that mediation washeduled to occur on 13
February 2012, but shortly after 9 am on 13 Felyrl@BSL was advised that
mediation would not go ahead because Mr Martinealdvoot be attending.

[9] A telephone conference between the Authority aredpédrties was conducted
on 2 March 2012. OBSL confirmed it would not bdcgcing the restraint of trade
provision, thereby addressing one of the mattasgedan the statement in reply. The
remaining matter concerned when Mr Martinez woultkenthe payment and whether
a payment plan could be agreed. An investigat@eting was scheduled for 12

April 2012, and a direction to mediation in theeimtn was issued.

[10] Mediation occurred on 26 March 2012. On 30 Maroonsel for OBSL
advised the Authority the matter had not been wesbland a further teleconference

was sought.

3. Directions of the Authority

[11] A second teleconference between the Authority dedparties was conducted
on 4 April 2012. Bearing in mind the delay ahd tinsuccessful attempts to resolve
the matter to date, and following a discussion aldien and how Mr Martinez might
make payment, | made directions which were confitnmewriting on 4 April 2012
that:

a. Mr Martinez file and serve a proposal for resolvihg matter by the
close of business on 7 calendar days from 4 Aprl22 and
b. if no proposal was received there will be an ortar immediate

payment in full of the monies owed.

[12] The investigation meeting scheduled for 12 April2@vas adjourned.



Ordersof the Authority

[13] Although the direction warned that the timetableulddbe adhered to strictly,

no proposal was received within the time specified.

[14] On the afternoon of 13 April 2012 Mr Martinez casted the Authority in a
message which described his circumstances andliseoa his income in general, but
did not provide any financial details of his incoared outgoings. In what was said to
be a scenario for resolving the matter he refetcedonsultancy fees OBSL had
earned through offering his services during his leyrpent, and said he was unaware
of aspects of the basis for and details of OBSli&gnt The first of these is not
relevant to his obligation to pay or to whether agyayment plan can be entered into,

and the written record of the history of this matteeans | do not accept the second.

[15] None of this material amounts to a proposal foolkesg the matter.

[16] Mr Martinez is ordered to make immediate paymen©OBSL in the sum of
$33,770.

[17] Mr Martinez is further ordered to pay interest battsum calculated at the rate
of 5% per annum from 17 October 2011 to the dafmgment.

Costs
[18] OBSL sought costs by memorandum dated 13 April 2018r Martinez is

directed to file and serve a reply to the claimr@spect of costs by the close of
business 14 days from the date of this determinatio

R A Monaghan

Member of the Employment Relations Authority



