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Employment Relationship Problem

[1] The applicants (Ms Oakly and Mr Power) are hushkamdi wife. They allege that they were
both constructively dismissed by the respondents §8d Mrs Pomeroy or the Pomeroys). The
Pomeroys deny that allegation and contend the MEklyOand Mr Power abandoned their
employment.

[2] The parties attended mediation but were not sufidessesolving their differences.

[3] Both Mr Power and Ms Oakly were employed by the Bays between the'lJune 2004 and
the 14" October 2004. The terms and conditions of theipleyment are different and it will be
necessary to analyse each employment relationspgrately.

[4] At this point it is sufficient to say that Mr Poweras employed as a herd manager on the
Pomeroys’ farm in Golden Bay and Ms Oakly was @&sgaged in work for the Pomeroys on the
same farm property.

[5] Ms Oakly and Mr Power say that their employmeratrehship with the Pomeroys gradually
deteriorated to the point where they allege thatRomeroys unilaterally altered the employment
bargain, undermined them, countermanded instrusttbat Mr Power gave to staff, abused and
swore at them and at other staff and criticisedtzeldtled them in front of others without reasan o
excuse.

[6] For their part, the Pomeroys absolutely deny eacheaery one of those allegations and they
gave evidence before me that none of the claimsentad Mr Power or Ms Oakly had any
substance. They said that they were mild mannaneldgentle by nature, and that they needed the
employment relationship to continue because thexre no one else to do the work that Mr Power
and Ms Oakly were doing. The only negative aspectbe relationship, the Pomeroys said, were
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that from time to time they did have to offer MniRer or Ms Oakly advice in respect to the way in
which they were conducting their responsibilities.

[7] It is appropriate for me to remark at this poirattit would be difficult to imagine a more
stark contrast between two versions of the samelagment relationship. In determining this
matter, | am forced to rely to a very large extemtjudgements about the credibility of the parties
themselves and their supporting witnesses.

Mr Power’'s Employment

[8] As I mentioned in paragraph [4] above, Mr Power eaployed as the herd manager on the
Pomeroy’'s farm. He said in evidence that a sigaift proportion of that role was in people
management particularly as this was a large prgpeth a large herd and there were a number of
staff.

[9] Mr Power said that the period of his employmenthatPomeroys was his third season in the
dairying industry and that he had chosen to makeduieer in this industry.

The Employment Agreement

[10] He accepted that he was employed generally purdomatite standard Federated Farmers
Individual Employment Agreement but he denied thietention of the Pomeroys that they provided
him with a copy of the Individual Employment Agreemt at interview.

[11] Mr Power says that he eventually got a copy of Eneployment Agreement although he
never signed it. It is unclear whether some teisnsh as the notice provision of 12 weeks, were
ever agreed between the parties.

The Job Description

[12] There was also dispute about the job descriptiime Pomeroy'’s allege that a job description
was also provided at interview but again Mr Powevglence differs from that. He says the first
time he saw the job description was immediatelpteehe left and he thinks this would have been
in the final meeting that he had with the Pomerayshe 2% September 2004.

[13] In his role as herd manager, Mr Power acceptedhatported to Mr Pomeroy who as the
owner had overall control of the farm operation.

[14] The job description (which Mr Power does not remembeceiving) simply lists the
responsibilities of the role without really makiotgar what the structure of the employment was.
In particular, the job description regularly corddgobs to be performed by the herd manager and
those that are to be performed by other staffis fiot clear from the job description in particular
whether the other staff reported to Mr Power asl nesinager or to someone else.

[15] Be that as it may, as a matter of practice, it sedmat the staff on the farm all took their
instructions in a de-facto sense from Mr Poweraathan from Mr Pomeroy and it also seems that,
with one exception, the staff got on well with Mow#er.

Management Practices

[16] Mr Power’s evidence, which | accept, was that whenook over the job of herd manager, he
was surprised at the inadequacy of the systemswidrat in place to support his work. His evidence
was that the record keeping system in particules Wwapelessand he said that he found much of
the records generated by the previous incumbentptete in drawers in the farmhouse.

[17] Mr Pomeroy was critical of Mr Power in relation toe adequacy of Mr Power’s record
keeping and in particular his monitoring of thergdierd but Mr Power says that he waétched
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partly because of his inexperience, which he rgaattknowledged, but also because the previous
records were so inadequate.

[18] Mr Power was quick to accept that in his third seasf dairying, he did not have the level of
experience which would enable him todke educated guesses

[19] Mr Power said that he was happy to take advicer@stduction from Mr Pomeroy but that his
experience was that Mr Pomeroy frequently wouldemgage with him, a view which Mr Pomeroy
disputed.

[20] Mr Power’s evidence was that Mr Pomeroy would nedldvith him but go directly to the
staff and tell them what to do which underminedmdmwer and also did not help him to learn things
that he needed to improve on. Despite Mr Pomerdifsrent version of these events, | must say
that on the evidence presented to me, | prefer BwdP's recollection of how these things
happened.

[21] Mr Power was tested in cross-examination by Mr Rolyie able Counsel and his evidence
on Mr Pomeroy’s behaviour was not shaken. He wssdspecific questions about things that Mr
Pomeroy allegedly did or said and was quite cleaeach occasion about what actually happened.

The Declining Relationship

[22] Although the relationship between Mr Power andRlbeneroys commenced happily enough,
within eight weeks of the commencement on tHeldne 2004, tensions were starting to develop
and Mr Power, his wife Jennifer Oakly and co-woskBanielle Hunt, Matthew Russell and Jacob
Russell all gave accounts of their experience enRtbmeroys’ farm. The evidence was direct and
graphic that Mr Power was treated with disrespbett, he was sworn at, that he was undermined by
being bypassed by Mr Pomeroy, to the extent timat¢tare develops of an employment relationship
which has soured to the point of toxicity.

[23] There was evidence given of aile book which the Pomeroys promulgated on a regular
basis, or more accurately, reviewed and updated myular basis. A number of the applicants’
witnesses referred negatively to this device. Mwer in particular gave evidence, which | accept
that the ftule book’was an irritant and that the rule book determihed he and his family lived
rather than how he and his wife worked. Mr MatthBwssell described how he would not be
challenged by the Pomeroys if they thought he e domething wrong; what would happen was
“...1 would find a new rule in my letter box. Duritige four months | was employed there |
received four or five new rules in this way

[24] For their part, Mr and Mrs Pomeroy deny these aliegs, as | have already mentioned.
During the investigation meeting, | went throughthair Pomeroy and put to him the allegations
made by the five witnesses for the applicants anddmied each one.

[25] Mrs Pomeroy was slightly more forthcoming than Monkeroy in that she at least
acknowledged that she had on occasion made a sharment. But her comments were mostly
directed at Ms Oakly rather that at Mr Power amdllirefer to them separately in that regard.

[26] However, one exchange between Mr Power and Mrs Ryyme particularly relevant. At a
meeting on 7 September 2004 (which | refer to imardetail shortly) Mrs Pomeroy agrees that she
accused Mr Power of trying tblackmail” her and her husband.

[27] Later on in the same meeting she did not dispwgehiust of Mr Power’s evidence when he
guoted her as sayingdb you know what you are doing? Do you plan yaayd Every morning |
get up and write down what I’'m going to do with day, so | get things dorieWhen | put this
evidence to her, she said she was trying to helpdiver plan his day.



The Unilateral Variation

[28] Mr Power gave evidence that the Pomeroys had erdliy varied the employment
agreement. He said that at a meeting between Hiars® Mr and Mrs Pomeroy on 7 September
2004, Mr Pomeroy had claimed that the staff weregatting enough direction from him and that
‘... he had decided some time ago that he was goitakéoover and make sure things got done
properly. Mr Power said that Mr Pomeroy had then saidito,lhat the job was too big for him
and that he could not handle it.

[29] Mr Pomeroy denied telling Mr Power that he was gdim ‘take overand he denied saying
the job was too big for Mr Power because that contimas a put down and ‘he would never do
that. Given the wealth of evidence that Mr Pomeroyulagy spoke harshly and in a belittling
way to staff members (including the applicantsflol not accept Mr Pomeroy’s evidence on this
point.

[30] In my opinion, whatever he might have intended &y, she message that Mr Pomeroy
conveyed to Mr Power was that the latter was outisfdepth and that Mr Pomeroy intended to
retake control. That constitutes a unilateralatéon to the terms of the agreement between them.

The Respondent’s Supporting Evidence

[31] Mr and Mrs Pomeroy advance as evidence of theitipnsa statement from Wendy Adams
and Brendon Stachurski who were employed by thedPays previously. Their written testimony
was that the Pomeroys were good employers anditbd@&omeroys had helped themgoow their
businessas sharemilkers. The evidence of this couple m@sgiven in person and it is difficult to
give much weight to their evidence given that thegre not personally involved with the events
touching on the employment relationship betweerP@hver and the Pomeroys.

[32] Then there is a curious letter from a farm advideremy Savage dated 21 January 2005
which is relied upon by the Pomeroys as evidencettfeir view about Mr Power’s ability and
competence. The letter of course, judging by i$edwas written in contemplation of the
Authority’s investigation meeting and certainly wast written contemporaneously with the events
in question.

[33] The letter alleges that Mr Power was appointechto gosition notwithstanding his lack of
experience and that Mr Pomeroy woub@ve to put in extra effdrto support Mr Power. The letter
goes on to comment adversely about the farm duahiegeriod that Mr Power was herd manager.

[34] Given that Mr Savage was not called by the Pometoygive evidence and that his letter
seems inconsistent in a number of respects witlkerotividence given by witnesses who were
present, | completely discount it.

[35] For instance, Mr Power’s evidence was that thdligéace in the letter waséws to hirh

He said that he had never seen the letter untilStia@ement in Reply was filed with the letter
attached and was completely unaware of the viewsagted in the letter and regarded them as
inconsistent with other evidence.

[36] In particular, Mr Power indicates, reasonably ertgupat if the farm had been as poorly
managed as Mr Savage’s letter implies then he woal@d expected to hear about that either from
Mr Savage (who did visit the farm from time to tinoe from Mr Pomeroy. Further, the suggestion
that Mr Savage makes that Mr Power applied for sitjpm that Mr Savage was recruiting for
another farmer is simply (according to Mr Powerjrue. | accept his evidence on these points.
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[37] Further and perhaps most importantly, Mr Power shgsé Mr Savage’s letter of the 21
January 2005 is inconsistent with Mr Savage’s navireport which Mr Power says that he has
seen.

Conclusion

[38] The Pomeroys sought to attack the evidence of picants’ withesses on the basis that co-
workers Danielle Hunt, Matthew Russell and JacobsRli were all friends of the applicants. That
may well be so but each gave their evidence cleanty was not shaken by questioning by me or
Counsel for the respondents.

[39] For instance, Jacob Russell saidahny [Power] would give me instruction to do sonmeg
and then Michael [Pomeroy] would tell me to do stmmg different. | would tell Michael
[Pomeroy] what I'd been told to do and he wouldlyefnat Danny [Power] was useless or that he
was an idiot or that he did not know what he wasgd His evidence was that this kind of
situation would happenfdur or five times a weékn respect to moving the cows. | accept this
evidence as | believe it is truthful.

[40] Jacob Russell's brother Matthew gave evidence MraPomeroy Wwas always saying that
Danny [Mr Power] did not know what he was ddirand “Michael [Pomeroy] often undermined
instructions | had been given by Danny [Mr PowerM/hen we questioned him, Michael [Mr
Pomeroy] would tell us that Danny [Mr Power] wadukin’ idiot or that he did not know what he
was doing.

[41] In the end, | am faced with a succession of witegg$er the applicant each telling a similar
story about Mr Pomeroy belittling, undermining apdblicly criticising Mr Power and that
evidence is met (to some extent) by Mr and Mrs Rogie denial that any such thing took place
and by the other evidence | have just referreddoge of which was given orally.

[42] | prefer the evidence of the applicant and his @sses to that of the Pomeroys.

[43] The question of whether this conduct which | hawst found to have taken place is sufficient
to constitute the factual matrix of a constructiliemissal is a separate question and one that | wil
deal with later in this determination.

Ms Oakly’s Employment

[44] The nature of Ms Oakly’'s employment is in contemtidAll that is agreed between the parties
is that she was employed by the Pomeroys but this bathat employment is in dispute.

[45] Ms Oakly’s evidence is that she was employed asreng@gnent part-time employee working
regular hours.

[46] The Pomeroys say that she was employed pursuantasual employment agreement and a
copy of the Federated Farmer standard form Casmgldyment Agreement was produced at the
investigation meeting to evidence this fact.

[47] However, that agreement is not signed either byRbmeroys or by Ms Oakly and it is
expressed to start on th& August 2004 by which time it is fair to say thaetdifficulties in the
relationship between the parties were already bewpapparent.

[48] Ms Oakly told me she worked at least 10 hours peeknin the winter and 30-40 hours a
week once calving started, and that her hours siargar each day in each season.

[49] In my opinion, the evidence supports Ms Oakly’steation that she was in fact a permanent
part-time worker rather that a casual employeee s&fems to have worked regular days and regular
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hours but not a full span of hours as if in futhé employment. Certainly there was no evidence
before me that the nature of the employment relatipp required the employer to call her in for
particular duties nor was her employment treateangshing other than continuous for the purposes
of the payment of wages.

[50] In those circumstances, | am satisfied that Ms Pakhs in fact a permanent part-time
employee working hours to fit around her commitrsemith her young family.

Avrtificial Insemination

[51] The next imponderable | must consider is the goestif whether Ms Oakly was in fact
offered particular employment by the Pomeroys iatéily inseminating the farm’s cows, as she
claims was the position.

[52] The claim is certainly puzzling because there igdaabt that the Pomeroys had an outside
person provided by Livestock Improvement who haenbéoing that job on the farm for 15 years.
Even Ms Oakly appeared surprised when she gavev@ence that this offer should be made by
the Pomeroys but she was adamant that such anwatein fact made.

[53] The question is significant because Ms Oakly sdng tt was one of the reasons that
influenced her and Mr Power to take the two pos#io The artificial insemination work was,

according to her unchallenged evidence, worth afmutand half thousand dollars in income and
that obviously was valuable to this young couple.

[54] However, the Pomeroys are as adamant that thegalicthake Ms Oakly an offer to do the
artificial insemination as Ms Oakly is that suchadfer was made. The Pomeroys produced at my
investigation meeting a signed agreement betweem tand Livestock Improvement for that
organisation to do their artificial inseminatiomhat of course is not conclusive because Ms Oakly,
if she were doing the artificial insemination ore fRomeroys’ farm, would have been doing it under
the aegis of Livestock Improvement.

[55] What is more persuasive evidence thought is thedRays’ evidence that in one of the pre-
employment discussions they had with Mr Power arsd Qékly, they had said to Ms Oakly in

response to her enquiry about artificial insemorathat she should talk to Livestock Improvement
and they thought she was going to follow that ughwhem.

[56] The Pomeroys say that while they encouraged MsyQakiterest in artificial insemination
work around the district in which their farm watuated, they did not offer to employ Ms Oakly to
do that work on their farm.

[57] There were a variety of confusing documents prodatehe investigation meeting relating to
this artificial insemination issue but | find thabne of them is conclusive or indeed determinative
of the existence or otherwise of an offer by thenBwys for Ms Oakly to work on their farm as an
artificial inseminator. | accept without resereatithat Ms Oakly has skills in this area and irt fac
subsequent to this employment worked as an adificseminator in Southland.

[58] However the only issue here is whether she wasramffevork in that capacity on the
Pomeroy’s farm and in this respect, | prefer thel@wce of the Pomeroys that no such offer was
ever made. It follows that the submission of Mki@a Counsel, that the Pomeroys had been
guilty of misleading and deceiving conduct pursuan®ection 12 the Fair Trading Act 1996 is not
made out.

The Deteriorating Relationship

[59] Ms Oakly’s evidence of the deteriorating relatiapshetween her and the Pomeroys is, if
anything, even more graphic than that of her hudba®he describes in date order a succession of
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events, principally around so called staff meetingisich taken together constitute the essence of
the allegation that the Pomeroys swore at Ms Oakéagted her with disrespect, and generally
belittled and abused her.

The Pomeroys’' Sons

[60] There were particular issues for Ms Oakly in tehshe protection of her young children.
The Pomeroys had two sons both of whom had workdHeaproperty and both of whom were,
according to Ms Oakly’s evidence, lacking in judgemwhen it came to operating mobile plant
near Ms Oakly and Mr Power’s children.

[61] Ms Oakly and Mr Power endeavoured to deal with madter by addressing the issue directly
with the Pomeroy’s sons but that proved unsuccessid ultimately a complaint was raised with
Mr Pomeroy about the behaviour of one of the setagden. There is disagreement about what
happened next with Mr Pomeroy saying that he toldPdwer and Ms Oakly to make a formal
complaint to him so that he could deal with it fally and Mr Power and Ms Oakly saying that he
had undertaken to deal with it and didn’t.

[62] Whatever the truth of the issue, it is clear frdma evidence that the problem caused by the
Pomeroys’ sons in proximity to Ms Oakly’s childreontinued, and on her evidence, which |
accept, provided yet another stressor for whathege®ming an increasingly fractured and unhappy
employment relationship.

The Opposing Evidence

[63] Just as with Mr Power’'s employment, | heard evigeinom a succession of withesses for Ms
Oakly each telling me a similar story about Mr avidcs Pomeroy belittling, undermining and
publicly criticising Mr Power and/or Ms Oakly. kddition, Ms Oakly gave extensive evidence
about the difficulties that she and her husbandee&pced in dealing with the Pomeroy’s sons and
the consequences of the thoroughly inappropriat@ieur of Hayden Pomeroy in particular both
in relation to Ms Oakly and Mr Power themselves] particularly to their children.

[64] Countering that evidence, Mr Pomeroy denied theiBpeallegations as he did in relation to
the specific allegations concerning Mr Power. Mmneroy would only agree that she had spoken
sharply to Ms Oakly on a couple of occasions. iRstance, there was an attempt at mediation
between the parties on thé" eptember. Ms Oakly remembered Mrs Pomeroy making
disparaging comment to her which | put to Mrs Pameaduring the investigation meeting. Mrs
Pomeroy denied making that disparaging commentiibadmit to saying to Ms OaklyJénny,
just get on with your jékand this in the context of Mrs Pomeroy acknowiedghat Ms Oakly was
crying.

[65] In relation to the mediation, Mrs Pomeroy said thla¢ knew that Jenny was getting upset
about the way things were going but thstié was just one of those people who got updéts
Pomeroy wondered out loud in her evidence whetheas Ms Oakly’s personality or whether she
could just not take a lot.

Conclusion

[66] As was the case in respect to considering the peaeffecting Mr Power’'s employment, |
determine that | prefer the evidence of the appti@nd her witnesses to that of the Pomeroys.
Again, it is important to note that the fact thahdve found that Ms Oakly was belittled and
harassed in her employment does not necessarilg thata constructive dismissal is made out and
| will consider that issue shortly.



The Allegation of Constructive Dismissal

[67] Both applicants claim that they were constructiveigmissed by the Pomeroys when the
latter breached implied terms of fair and reasomat@atment such as to cause the applicants to
resign.

[68] The test for a constructive dismissal is set ovtuckland Electric Power Board v. Auckland
District Local Authorities OfficersgUW [1994] 1IERNZ168. There are three elementthtd test
Vvis:

a. has there been a breach of duty by the employer,

b. if there has, is there a cause or nexus betweebtbach (or breaches) and the
resignation,

c. was the breach or breaches of such seriousnessraake the resignation reasonably
foreseeable.

[69] To use Counsel for the respondents’ phrasige ‘applicants’ resignations can only be
converted in to a personal grievance if the applisacan prove a constructive dismissaAll of

the elements | have referred to in the precedimggraph must be proved by the applicants in order
for them to succeed.

[70] | have already dealt with the factual matrix on eththe applicants rely to prove a breach of
duty. | am satisfied that the applicants were actied to treatment by the employer which went
much further than inconsiderate or discourteousloon Indeed, | am satisfied that the Pomeroys,
to borrow a phrase from the decision of Judge Wfkon inWellington Clerical Workers ITUW v.
Greenwich[1983] ACJ965 ¢rossed the borderlindrom inconsiderate and discourteous conduct to
repudiatory behaviour.

[71] In the English decision o¥Woods v. W M Car Services (Peterborough) Limif&€82]
ICR693 cited with approval in the leading caseAotkland Shop Employees IUW v. Woolworths
(NZ) Ltd[1985] 2NZLR372, the Court had this to say abautalled breach of dutycases: ‘...it

is clearly established that there is implied in@tract of employment a term that the employers
will not, without reasonable and proper cause, amtdthemselves in a manner calculated or likely
to destroy or seriously damage the relationshipcoffidence and trust between employer and
employee. ...to constitute a breach of this imptexn it is not necessary to show that the
employer intended any repudiation of the contrabie Tribunal’'s function is to look at the
employer’s conduct as a whole and determine whathsrsuch that its effect, judged reasonably

and sensibly, is such that the employee cannokpected to put up with it. ...".

[72] Put simply it is my judgement that Mr Power and ®tskly could not be expected tout up
with the conduct of the Pomeroys.

[73] Itis clear that the degree of breach by the engldlyat is necessary to justify a termination
by an employee is a question of makingvalue judgemenhtafter considering the relevant legal
principles: New Zealand Woollen Workers IUW v. Distinctive ¥e#r New Zealand Limited
[1990] 2NZILR438.

[74] Having reflected carefully on the facts in the prascase, | am satisfied that the resignations
of Mr Power and Ms Oakly were caused directly by tbépudiatory behaviour of the Pomeroys. |
accept the evidence advanced by the applicantshthd&omeroys sought to change the nature of the
employment bargain with Mr Power unilaterally ahdttthey did this in a public way such that the
applicants were quite unable to defend or proteetnselves, that the Pomeroys undermined the
applicants, countermanded instructions by Mr Poaed abused, belittled and criticised the
applicants in front of others.
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[75] The final issue that | need to consider is whether Pomeroys would have had it in their
contemplation that it wasreasonably foreseeablldhat there was a substantial risk of the
resignation of Mr Power and Ms Oakly when they erkéd upon their inappropriate behaviours.

[76] | have reached the conclusion that the untenablecamment, to use the Lexus Nexus phrase,
has in fact created a situation where the resignatof the applicants was reasonably foreseeable.
In my opinion, the Pomeroys ought to have knowrt thair conduct was substantially likely to
have the effect of causing resignations from both @ékly and Mr Power. It ought to have been
self-evident to the Pomeroys that both of the @aplis were in emotional difficulty as a
consequence of the turmoil in the workplace. Asmoted earlier in this Determination, Mrs
Pomeroy admitted in her evidence that she knewMisaDakly was tearful on occasion but she was
dismissive of that and indicated in so many wolas tt might be that Ms Oakly was simphpat

sort of persoh

[77] Mr Power was known to the Pomeroys to leave megtivigen they were abusive to him and
they can hardly have been left in any doubt thairtbehaviour made the risk of resignations
significant.

[78] It is clear from the decided cases that it is nobugh that the Pomeroys wanted the
employment relationship to continue. | accept thatlence as truthful but it does not seem to me
to get us very far because, even in circumstandesevthe Pomeroys say that they wanted the
relationship to continue, their behaviour in urglally changing the employment understandings
with Mr Power and their uncharitable behaviour taygaboth applicants all entitle me to reach the
conclusion that resignations from the applicanteaweasonably foreseeable.

Contributory Fault

[79] Section 124 of the Act requires me to consider ridmumtiory fault in circumstances where |
find that there has been an unjustifiable dismissal

[80] However, it will be an unusual constructive disralssvhere found, which has an element of
contributory fault in it. This is because as Chiefdlge Goddard said iNew Zealand Woollen
Workers IUW v. Distinctive Knitwear NZ Limitgd990] 2NZILR438 where there had been
repudiatory conduct from the employer, the emplolgad a choice. The employee could either
refuse to accept the repudiation and insist onop@dnce of the contract or accept the repudiation
and cease to perform the contract further. Ineeitase the employee had the right to pursue his
remedies for the repudiatory breach.

[81] In this case | have reached the view that:

a. it cannot be said that the applicants’ actions wexesative of the grievance given
that | am not persuaded that the respondents’ rafmug behaviour was in any way
triggered by anything of a blameworthy nature doyp¢he applicants; and

b. it cannot be said that any relevant actions ofh@icants were, in any sense,
blameworthy and thus there exists no sense of biliya

[82] It follows that | do not find evidence of any cdhtrtion by the applicants to the grievances.
Compensation

[83] There is ample evidence of the emotional traumaezhby the Pomeroys’ action. | award the
applicants compensation under Section 123 (1)) of (he Act as follows:

a. to Mr Power the sum of $6,000.00; and
b. to Ms Oakly the sum of $3,000.00.
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Other Remedies

[84] The applicants also seek relocation costs, lossti€ipated benefits, health costs, and loss of
earnings.

[85] The respondents for their part seek to have meafdtle un-worked notice period of 12
weeks from any entitlement that Mr Power might ha@ven that | have found that the Pomeroys
have repudiated the contract by their conduct tagynot in my view rely upon the notice period in
the employment agreement particularly as the egelés that there is dispute as to whether notice
of 12 weeks was ever agreed.

[86] There is no agreement between the parties abouinteeded length of the employment
relationship. Nonetheless, it is not unreasonédlé/r Power's employment relationship anyway
to be predicated on the basis of a minimum of cee.y It follows that the loss of that employment
cost Mr Power one year’s income less the amourdt fmahim from various sources including the
Pomeroys.

[87] | accept the submission of Mr Powers’ Counsel thatpredicted earnings for the year were
to be $57,740.00, the actual earnings (from vargmgces) were $28,072.57 so the amount lost as
a consequence of the employment relationship cortongn end was $29,667.43 gross. That
amount is payable by the Pomeroys to Mr Power.

[88] Ms Oakly is in a different position. Her employniewhile not casual, was part time and
seasonal. Notwithstanding that, her evidenceasghe saw the employment as long term.

[89] I think it appropriate to award her three monthg@sat $13.00 per hour, half that period
being calculated on hewinter hours and half on her spring hour& That sum amounts to
$4,875.00 gross.

[90] The applicants claim that relocation costs, medioals and loss of the benefit of housing are
all direct consequences of the termination. Thaltolaim under those heads is $6,040.00. |
discount immediately the relocation costs of $1,8@4s those costs would have had to be met at
some point and ought not to be borne by the employe

[91] | accept that the applicants have suffered therathsets as a consequence of losing their
employment with the Pomeroys and therefore, thadrdribution to those costs by the Pomeroys is
warranted. | direct that the Pomeroys should ey dapplicants the sum of $1,000.00 net as a
contribution to those costs.

Determination
[92] | make the following orders:

a. compensation to Mr Power pursuant to Section 128c(1(i) of the Employment
Relations Act 2000 in the sum of $6,000.00,

b. compensation to Ms Oakly pursuant to Section 123d)1(i) of the Employment
Relations Act 2000 in the sum of $3,000.00,

c. a contribution to thecdther costs of the loss of the employment in the sum of
$1,000.00 net,

d. a payment of lost wages to Mr Power in the sum2& &67.43 gross.

e. a payment of lost wages to Ms Oakly in the sum48%5.00 gross.



Costs
[93] Costs are reserved.

James Crichton
Member of Employment Relations Authority
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