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DETERMINATION OF THE AUTHORITY (NO 2)

A. Recall of determination and theissuing of a substitute deter mination

[1] As set out below, this matter concerns an a&gagion for interim reinstatement
which was successful. The determination of the Atith" was challenged (on a non-
de novo basis) in the Employment Court on the gidahat the Authority should have
placed the applicant on “garden leave” rather thia@ering immediate reinstatement,
pending the substantive hearing in the Authoritije Thallenge was unsuccessful.
However, relevant to this determination, an outcoafethe proceedings in the
Employment Court, heard on 3 May 2012, is that @oart suppressed all details
relating to the identity, or possible identificatjoof the parties. Suppression had not
been sought regarding the proceedings of the Aityhor
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[2] The Authority subsequently received memoranduom the respondent (7
May 2012) and from the applicant (11 May 2012) ssgekuppression orders from the
Authority, consistent with those made by the CoGitzen the similar content of the
respective memorandums and the associated emhils, appropriate that the
respective applications should be treated by ththéity as a joint application for
suppression by consent. Regrettably, due to agefi@extended leave, during which
the applications for suppression were receivedhieyAuthority, | was unable (until
now) to take the appropriate steps as sought byp#nees, that is: a recall of the
original determination and the issuing of an appete substitute determination,

hence the original determination has not been rasd#able for general distribution.

Ordersof the Authority

[3] It is the order of the Authority that the detenation issued on J0April 2012

is recalled and substituted with this determinatidhe identity of the respective
parties is suppressed along with any materialriet lead to the identification of the
parties and/or the respective office holders orleyges of the respondent; or people
associated with the applicant in regard to the gedmgs. It is further ordered that in
the event that any material remains within the bofiyhis substitute determination
that may lead, in any manner whatsoever, to thetiiitsation of any party to these
proceedings, that material is subject to a nonipatibn order pursuant to clause 10
of Schedule 2 to the Employment Relations Act 2000.

B. Application for interim reinstatement

[4] This matter comes before the Authority purduans.127 of the Employment
Relations Act 2000 (the Act). The applicant wasrdssed from his employment with
the respondent on 13 March 2012. An applicatiorkisgeurgency was received by
the Authority on 15 March 2012 along with a statatn&f problem, sworn affidavits

and an undertaking in respect of damages. Urgerasy been accorded to the
application pursuant to clause 17 of ScheduletBacAct. The applicant says that his
dismissal is unjustifiable and he seeks interinmgtgitement to his previous position
until his personal grievance is determined follayvia substantive investigation

meeting on 15 June 2012.



Background

[5] The applicant has been employed by the respunfie 31 years. Over the
years, he has progressed in his career from beirapearator in a factory operated by
the respondent to that of Sales Executive, graden8i¢h is the second senior sales
position within the company. The New Zealand operatof the company is
accountable to a senior management team basedsinafa. Mr G is the Managing
Director for Australia/New Zealand (ANZ).

[6] It is apparent that the applicant has been esgfal in his sales role, having
been promoted regularly and he has been the ratipie number of awards given by
the respondent. Ironically, the circumstances penti to these proceedings arose
from an awards evening held on 3 February 2012 rettyethe applicant received a
Silver Fern Award from the company in recognitidrhis sales achievements. For all
intents and purposes, the evening appeared toleare a success for all concerned,

that is, until the applicant was notified otherwise6 February 2012.
The allegations against the applicant

[7] On 6 February 2012, the applicant received amaik from Mr A, the
Australia/New Zealand Region General Manager fer risspondent. The applicant
was advised that he was not to travel to Sydneytemd a forthcoming sales meeting.
Mr A referred to a“serious inciderit involving the applicant at the Silver Fern
Awards on 3 February 2012. He was informed furtineMr A that Ms J, the New
Zealand Human Resources Manager for the responaemild contact him to

schedule a meeting.

[8] The evidence of the applicant is that on 8 Baby 2012, he received a phone
call from Mr A whom informed him that he should opan email and respond to it
urgently. The applicant refers to Mr A’'s email dht&February 2012 and then attests
that when he opened the emaill, it revealed a ldtigrd 8 February 2012 from Ms J.
The applicant was informed that he was requirecattend a formal disciplinary

meeting on Friday, 10 February 2012 and that:

The purpose of this meeting is to seek an explandtbm you with
regards to your behaviour at the Silver Fern Awadsning, Friday
3 February 2012 including:
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1. Inappropriate comments about the 25 year the regn
ring being made to Mr G, ANZ Managing Director, fiont
of other the respondent employees.

2. You placed your hand on the backside of Mr G wtdlstrd
photos were being taken.

3. You preparing both an appropriate and inappropratard
acceptance speech for the evening.

[9] The applicant was informed that the meeting Mddae attended by Ms J along
with Mr B, ANZ Human Resources Manager, that it Wobe a formal disciplinary
meeting and that it was a serious matter; the owmtc@f which may have an
implication for the applicant’'s continued employrhevith the respondent. Finally,
the applicant was informed that, subject to anylangtion that he might give in
relation to his alleged behaviour, he may be issuéda warning.

[10] The further evidence of the applicant is tlzter reading the letter from Ms J,
he phoned her and upon inquiring what it was tleiMas alleged to have done to
Mr G, Ms J informed him that he h&ginched his[Mr G’s] bottom”.

[11] There is conflict between the evidence ofdpelicant and Ms J. She says that
she received a phone call from the applicant at hmme on 6 February 2012
(Waitangi Day) and that his call was in respons®&toA’s email of the same day.

Ms J attests that, without anything being said &y the applicant said that:

. if this is anything to do with me placing my hamd Mr G’s
backside then I'd be very surprised.

[12] The further evidence of Ms J is that followiagneeting in Australia between
Mr A, Mr B and Mr G on 7 February 2012, at whicletbvents of the Silver Fern
Awards was discussed, she received notes of thetimgpedrom Mr B and

consequently the letter dated 8 February 2012 waists the applicant.

[13] The applicant responded via a letter datec®r&ary 2012. In regard to the
three allegations made against him by the respdntien applicant first said he was
not aware of making any inappropriate comments alaocompany ring. Then in
regard to the allegation pertaining to placing tesidd on Mr G’s backside while the
award photos were being taken, the applicant’saggilon was that:

When | went up on stage on the evening of 3 Fepriaaccept my
Silver Fern Award | shook Mr G’s hand and as | wenpose for the
photo the cameraman signalled for us to come clagmther for a
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better shot. | put my right arm around Mr G’s waigth my left hand
holding the award. Without realising it my hand ntagve slipped
down Mr G’s side to his hip due to the slipperineshis suit material
and as | moved away from our embrace for the ptlotomust have
been when | possibly touched Mr G’s bottom. | hagereal memory
of touching his bottom as | was moving apart froim ho give my
speech which | was focusing on and was a littlevanes. It was
completely unintentional and innocent and | unnresdlly apologise
for this if this is what | did.

[14] Finally, in regard to the award acceptanceespeallegation, the applicant
informed that he never had, nor did he prepar@appropriate award speech.

[15] The applicant also makes a further point widgard to the allegation of

placing his hand upon Mr G:

| also note again with some concern that the dileganow is
different to what you said to me. The allegatiomdsv “placing my
hand on [his] backside”. This is quite different“@nching” him.
Could you please explain why this allegation haanged?

[16] Apart from the conflict in the evidence thatvhave between that of the
applicant and Ms J regarding the date of theiptedae conversation, that is whether
it was 6 February or 8 February 2012, Ms J als® ghat at no stage during her
conversation with the applicant did she ever rébethe incident as apinching of
Mr G’s backside”

Disciplinary meeting and further investigation

[17] A disciplinary meeting took place on 10 Febyu2012. The applicant was
represented by Mr Pollak with Ms J and Mr B predentthe respondent. Following
this meeting, MsJ continued a further investigatipertaining to the three

allegationd.

[18] A number of people were interviewed, includiiMg G, on 22 February 2012.
Ms J attests that the discussion with Mr G Wagef and informal” and he seemed to
be embarrassed when informing Ms J that the apylicad“cupped” his backside
and that he did not know how to react in frontloé people gathered at the function
on 3 February 2012.

% Ms J had been given authority by Mr B to condhetinvestigation.



Preliminary decision

[19] The outcome of her investigation was that Meakthed a preliminary decision
in regard to the allegations made against the egmliand his continued employment
with the respondent. This decision was conveyeth¢éoapplicant via a letter dated
27 February 2012 to Mr Pollak. The letter is vepmprehensive and sets out the
discussion that took place at the disciplinary nmgedn 10 February 2012, relative to
the allegations and the applicant’s response. pevides details of her investigation,
including the names of people she interviewed agddonclusions. A reference is

also made to a copy of a still photograph of thgliapnt and Mr G and a video of the
applicant receiving his Silver Fern Award and theeiaction between the applicant
and Mr G. Ms J provides her observations and ing¢agpion of the content of the

video. The preliminary decision of Ms J is then@&tin the letter:

We have conducted a thorough and formal investigatelating to
this matter. In weighing up all the relevant eviderand supporting
information, we consider that there are only twasamnable and
realistic options available to us.

. To demote O and put him on a probationary period;
. To terminate O’s employment with the respondent.

Due to the seriousness of this matter and loss llotrast and

confidence in O, we have however made a prelimirtgision to

terminate O’s employment with the company on theugds that he
has acted in an unprofessional manner, breachedcdahgany’s

harassment policy by engaging in sex based behaeiod that his
conduct has destroyed all trust and confidenceinm to act in an

appropriate manner in the best interests of thepaom We have
little confidence that O will not repeat this typé behaviour or
adhere to the company’s Business Conduct Polioigise future. His
behaviour on the night of the Silver Fern Awards weexcusable and
outrageous. The termination of O’s employment deeision that the
company would like to avoid if possible.

We wish to give O an opportunity to consider thempany’s
preliminary decision and to make any comments owigde further
information for our consideration before the regjpmmt proceeds to
finalise its decision. O should regard this intita as being an
opportunity to avoid the company’s preliminary démn being
confirmed as a final decision. We are willing toehand/or receive
in writing any comments or information that O wishie present, but
no later than 4pm Friday 2 March 2012. Please oonby no later
than 12 noon on Thursday 1 March 2012 that O wishheseet and/or
provide a response in writing. The company’s priglary decision as
set out in this letter is to be regarded as italfdecision in the event
we do not receive an affirmative response fromlypthat time.
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[20] Via a letter dated 29 February 2012, Mr Pollgkovided a most
comprehensive response on behalf of the applicamiong other things, much is
made of Mr G’s possible role in the investigatiom alecision-making process, albeit
Ms J had previously informed that he was not inedlether than making a complaint

and, of course, being interviewed by Ms J. Thetetbncludes:

The main purpose of this letter is to ask you toorsider your
decision to dismiss. Should your decision be tarsarily dismiss O,
we have been instructed to file an application darinjunction to
reinstate him. We should point out that O, as ledaéd to you at our
meeting, loves his employment at the respondentyahges it very
highly, he would not intentionally do anything &opardise that, and
his track record speaks for itself. If you coulde sé to decide
something other than his dismissal, O will do whatas required to
protect his employment. We are also available teetmweith you
should you wish.

A final offer

[21] Itis unclear as to just what interaction theras between the parties following
Mr Pollak’s letter of 29 February 2012. But in amasl dated 8 March 2012, from
Ms J to Mr Patterson, counsel for the responderg,JMnstructs Mr Patterson as
follows:

the respondent cannot agree to what Garry [Mr Rohas counter
offered. | never take the termination of any emphkayleast of all a
long serving one, lightly. 1 would like to avoid termination if

possible. Other than a termination the below isdier option that |
believe is open to me and warranted in the circant&s. Anything
less would create a dangerous precedent and weuldnbamount to
condoning O’s behaviour and unwillingness to acecegponsibility

for his behaviour. Our final offer is that the caany retain O as a
sales rep:

. demote him to a S2 grade with a total cash compiensaf
$62,725 pa (this is a drop of $28,985 from his euotr
compensation). Please note that this demotion tow@&2d also
impact his tool of trade vehicle from a Group 3at@roup 4
vehicle.

. place him on a one year probation meaning that txeldvbe
terminated immediately for any misconduct durings tbne
year period.

. that he does not attend the Silver Fern Award trip.

. the agreement has to be in full and final settldméithe issues
as we do not want to relitigate this matter. Itnigportant that
he accepts the consequences of his actions. Oderwe may
as well proceed with our preferred option of teraion.
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. that we do not cover any legal costs.

. a written apology is made to Mr G for his behaviairthe
Silver Fern Awards night. Mr G has been asked ifwoaild
accept an apology. He said he would not. Howevslieve it
is important that a written apology is still fortiming.

[22] It appears that the applicant did not resptmthis “final offer” or if he did

there is no evidence of such. Ms J attests that:

By his failure to inform the respondent otherwisthin the required
timeframe, O rejected the respondent’s offer.

Termination of employment

[23] By a letter dated 9 March 2012, but emailedvitoPollak on 12 March 2012,
the employment of the applicant was terminated witie month’s notice. The
dismissal was effective from 13 April 2012 but thpplicant was not required to
attend work during the notice period. The dismisstiér is most comprehensive and
addresses the three allegations made against phieaay (truncated and paraphrased

as follows):

(@ Theinappropriate speech allegation: The applicant is informed that
Ms J has decided that the allegation is not madewa that no further

action should be taken in regard to it.

(b)  The company ring allegation: Ms J informs that, had this been an
isolated issue, the decision would have been teissfirst and final

warning.

(c) The Buttock allegation: The applicant is informed that this fs:. by
far the most serious of the three allegatiorasid by itself would lead
Ms J to consider the termination of the applicaetisployment. Ms J

informs that;

the company’s Harassment Policy defines Sexuald3arant

as “... harassment ... that is sex-based behaviours Bh
consistent with Mr G’s statement that Mr O placésl and

on his backside — cupping his left buttock. | relgdme act of
cupping another person’s buttock as being sex-based
behaviour as opposed to, as an example only, arloome
slap on another person’s back. | have reacheddmrthat

the Buttock allegation is made out and that Mr Gs ha
breached the company’s Harassment Policy. | algardehis
behaviour as being serious misconduct which is ldepaf
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destroying all trust and confidence that the redpahwould
have in him to conduct himself in a reasonable raann

[24] The letter then proceeds to set out the ambralaat Ms J has taken in regard
to her decision to dismiss the applicant, includingonsideration of his long service.

But on balance, the decision to dismiss is confitme
ThelLaw

[25] Section 127 of the Act provides that the Auttyo may order interim
reinstatement pending the substantive hearingpafrsonal grievance. Section 127(4)
provides that, when determining whether to makeraer for interim reinstatement,
the Authority must apply the law relating to intarinjunctions having regard to the
object of the Act: being to build productive retatships through the promotion of
good faith and implied mutual obligations of trastd confidence.

[26] In addition to the statutory framework pertamto interim reinstatement, the
accepted tests relevant to interim injunctions miest applied. In regard to the

circumstances of this case, the Authority is rezpitio determine:

(@) whether the applicant has an arguable case thatibmissal was
unjustifiable: as that is now defined by the newvsions of s.103A of
the Act;

(b)  whether the applicant has an arguable case fostetément to his
employment at the respondent (applying the newfteseinstatement
under s.125 of the Act), if he is found to have rbemjustifiably

dismissed following a substantive hearing;

(c) where the balance of convenience lies between #rgep until a
substantive determination is issued by the Autiprmcluding the
adequacy of other remedies; and

(d)  whether the overall justice of the case dictateat timterim

reinstatement to employment at the respondentisapate’

4 Angus v. Ports of Auckland Lfg011] NZEmpC 125, Colgan CJ, 5 October 2011
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Istherean arguable case of unjustified dismissal and for reinstatement?

[27] The applicant says that his dismissal was stifjad because it was not what a
fair and reasonable employer could do in the cistamces at the time the dismissal
occurred. The applicant says that he did not commit serioisconduct. In
particular, the applicant categorically denies, ahdays has, that he intentionally
“cupped Mr G’s buttock. The applicant denies that theres wésex-based act’as

set out in the companyldarassment Policyr that there was any sexual harassment
of Mr G at all.

[28] Given that the Authority has to determine timserim reinstatement matter
solely upon the affidavit evidence available, tbsting of any contentious evidence,
by a more rigorous process, must be left to thestamtive hearing. In addition to the
respective affidavit evidence, documents and sutionis received, the Authority has
available a compact disc copy of the video that t@&en of the Silver Fern Award

proceedings on 3 February 2012. There is also g abfhe still photo that was taken
of the applicant and Mr G together. | have closaéwed this photographic evidence
several times as it seems that, during her invastig, Ms J formed a quite definitive

view of the respective demeanour and body placewfeite applicant and Mr G. For

example, in the letter dated 27 February 2012, Imckv a preliminary decision is

conveyed, Ms J makes the following observations:

0] O’s arm and hand were pointed down towards Mr @ft |
buttock. This is consistent with Mr G's statemehatt O
placed his hand on his backside — cupping hilgfbck.

(ii) Mr G makes an awkward and nervous laugh as theophot
taken.

(i) Mr G pulls back and retracts as soon as the pldgken.

(iv) O looks down and composes himself before he logks$ou
commence his speech.

(v) As soon as the photo is taken, Mr G puts his arintou
distance himself from O.

[29] But with due respect to Ms J, none of thesseolations (or interpretations) is
even remotely collaborated by the video recording.

[30] The evidence of Mr G is that:

® Section 103A of the Act
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O and | were asked to stand quite close togethethf® photo, and

whilst standing close O took the opportunity toceldis hand on and
cup my left buttock. | was understandably shockedl &ppalled by

such a brazen act which | considered an absolutéation of my

personal space and my being, and stepped away @ams soon as
the photographer had taken the photo. | found sachact to be

extremely offensive, and it left me feeling angrgt disrespected and
intimidated among other things. In my mind it segtoego on for a

long time. | am in no doubt that it was intentian#/hat makes it
more bizarre is that | don't know O at all othemathas mentioned in
this affidavit. | don't know what I've done to htmmake him behave
in this manner.

[31] But again, with due respect to Mr G, havingwed the video record a number
of times; | have reached the inescapable conclusi@ainnone of what Mr G attests to
is even slightly confirmed by his demeanour. Ondbetrary, at all times he appears
to be quite happy, smiling, and jovial towards &pplicant. Mr G does not show even
the slightest hint of being treated by the appligarthe manner he describes. Mr G’s
evidence is that he would nireate a scene”or spoil what was a special event for
the respondent employees, which of course, is &edeBut | have to say that my
observations are that his recorded conduct was ithame just covering an alleged
distasteful experience. Rather, Mr G appears togbauinely happy with his
involvement with the applicant from the time thlag tapplicant comes up to receive
his award. Following the taking of the photograph,G touches the applicant on the
arm in a friendly gesture while still smiling, appatly genuinely; and then indicates
to the applicant he should make his speech to dteegng. All of which appears to
be done in a very friendly and buoyant manner. f@®Awas feeling‘angry and
disrespected and intimidated among other thingsien his ability to disguise his
feelings, if that is what he did, was little shoftan Oscar-winning performance.

[32] On the other hand, | am cognisant of Mr G’'siise and professional status

with the respondent and | have to accept that hddwvaot lightly make the complaint

that he did without closely considering the conseges of doing so; as he has
attested. Clearly, the overall evidence remainbedested at a substantive hearing,
but for the purposes of these interim proceeditiys,observations of Ms J and the
evidence of Mr G are not corroborated by the videmlence and hence a conflict
between their evidence and that of the applicansuxh a substantial matter, must be
resolved in favour of the applicant having an abdeacase. Given his long service

and impeccable employment record to date, | corcthdre is no tangible evidence
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(at this point) as to why the applicant would eregdg the alleged behaviour

attributed to him.

[33] The respondent says that it lost trust andidence in the applicant given that
he would not acknowledge any wrong doing, or astlg@e acknowledgement to the
extent that the respondent required. Thereforeyebpondent has concerns that the
applicant may engage in the alleged behaviour a@aihagain, given the applicant’s
employment record over a period of more than 3@syemnd of course his stance that
he did not commit serious misconduct, there isaaweason for the loss of trust and
confidence that has been relied upon by the resanét least until it is tested
further in a substantive hearing. And of courseeghs the matter of the “final offer”
that was made to the applicant. It was not a “withgrejudice” offer and while it was
conditional on various sanctions being imposebag to be noted that the respondent
was prepared to continue the applicant’'s employrifdmg had accepted the terms of

the offer.

[34] There is one area of evidence that | conclisdeore favourable toward the
respondent. This is the evidence of Ms J pertairtimgher discussion with the
applicant on 6 February 2012; corroborated, to sertent, by the evidence of Mr J.
Ms J has attested that the applicant referred ¢ontlatter of placing his hand on
Mr G’s backside before any mention had been madich by her. The submissions
for the respondent also refer to the applicant nwla “ rude and inflammatory
comment to Mr G regarding the company service ring whicbmbined with the
alleged” cupping of Mr G’s buttocks by the applicant, is said tocamt to serious
misconduct that, on the balance of probabilitiess heen made out. However, given
the overall unreliability of the evidence currenitigfore the Authority, | do not accept

that it is made out at all.

[35] In summary, I find that the applicant has aguable case for reinstatement -
subject of course, to the overall evidence beirtggthe test at a substantive hearing.

Balance of convenience - including the availability of alternative remedies

[36] An assessment and balancing of the respettoavenience to the parties of
allowing or not allowing interim reinstatement equired. A factor in this exercise is
the duration of any order for reinstatement. A saisve hearing has been set down
for 15 June 2012 and then there will be a periodarhe weeks (depending on the
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other commitments of the Authority) before a finiagtermination will be issued. But

in this case, the timeframe involved is reasonahlyrt, as far as these things go.

[37] It is submitted for the respondent that thdéeptial loss of income for the
applicant is minimal as he was dismissed on onetim®notice and hence has been
paid until 13 April 2012. And he will be paid hodig pay and long service pay which
will be the equivalent of 14 weeks’ pay: this walsure that he is paid to beyond the
date set for the substantive hearing.

[38] The respondent also says that an order fostagiement will cause significant
inconvenience to the company. In support of thagpsition, the respondent says the
applicant was dismissed for serious misconduct, elarsexual harassment. The
respondent considers that any return to work byattfdicant could potentially place
fellow the respondent’s staff, its customers, drerespondent as a company, at risk,
should the applicant ever act in the same manraenalj has been submitted that the
respondent has an obligation to provide a safe placke and the company considers
that this would be in jeopardy should the applidateinstated.

[39] But I do not find that argument to be compeili As previously noted, the
applicant is a long serving employee and has araegble record and it appears he is
loyal to the company, takes his role within thepm®lent seriously and acts
conscientiously. There is not the slightest hinaiey previous misconduct on his part
and | believe that it can be reasonably conclutiet, it is unlikely there will be any

risk of such in the future.

[40] It is also submitted for the respondent thainstatement will seriously
undermine the company’s decision to terminate migpleyment and that if the
applicant were to be reinstated, it wodldend a messageto the respondent’s
employees that such behaviour is acceptable; atdhkre will be no consequences
for such behaviour. The respondent also says thedlaisk exists that Mr G will not
only continue to feel he is the victim of a sexdxhact, but if the Authority reinstates

the applicant, it will be determining that sucHdged] behaviour is acceptable.

[41] There is little evidence before the Authordf how much knowledge other
employees within the respondent have regardinglieged conduct of the applicant
and the reasons for his dismissal. The evidenddrd, a colleague of the applicant,

is that he has been allocatethe bulk of the applicant’s customers and has heard
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nothing but“glowing compliments about the applicant, his work and customer
relationships. Mr Z attests that there would beea inconvenience to the operation
of the sales team if the applicant returned to work

[42] Inregard to the argument that reinstatememild/ send the wrong message to
other employees and would be seen to be condohanglteged behaviours, | accept
that would be so if the evidence about this allegedaviour was more convincing,
but as set out during the consideration of whethere is an arguable case, on the
evidence currently before the Authority, the allidpehaviour is far from proven on
the balance of probabilities. On the other haratdept that Mr G has strong feelings
about the applicant’s actions. But all the evidergeains to be tested in a substantive
hearing. It has to be said that this matter witr@wally, most probably, be decided on
weighing the credibility of the two men at the agentf this matter after their evidence

is put to the test.

[43] Itis submitted for the applicant that thesammediate and financial hardship.
He has returned his company motor vehicle and Hasga mortgage. The applicant
also says it will be difficult for him to obtain tatnative employment given the
circumstances of his departure from the respondéhbut a reference. It is also said
that the applicant will be at a significant disaadieae in regard to his superannuation

entitlements.

[44] But the financial hardship argument is hardlystainable given that the
applicant will retain an income for some time; amkle it is derived from accrued
leave entitlements, that can be remedied if theliagpg is successful in the
substantive hearing; with reinstatement and reisdment of wages and lost benefits

being remedies that are available.

[45] Inthe round, | conclude that the questionnabnvenience is finely balanced.
However, there is one particular factor that tipattbalance towards the applicant.
This is that the longer he is away from his custobese the more likely it is that
detriment will be incurred and that the allegatadrsexual harassment will permeate
through the respondent customer and staff cir@@gen that the applicant makes his
living by using his proven sales skills, | concluthat the balance of convenience
must go in his favour. The right to work and maimtskills has been recognised in
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many cases and the common theme is that reinstatesheuld occur unless it is

unworkablé.

[46] Finally, it has been submitted for the respamdthat, if the applicant is
successful at the substantive hearing, adequatediemwill be available to him,
including reinstatement to his job that still rems@bpen. That is true, but | conclude
that the inability to maintain his sales skills angtomers is more compelling. | find

that the balance of convenience is in favour ofapplicant.
Theoverall justice of the case

[47] Having found that the applicant has an argei@lalse for reinstatement and that
the balance of convenience favours the grantinghefinterim relief sought, it is
necessary to stand back from the detail and consitlere the overall justice lies.
Given my earlier findings, | must and do concluilhat the overall justice of the case

favours the applicant.
Ordersof the Authority

[48] Pursuant to s.127 of the Act, the applicarg baven the required undertaking
as to damages, which it appears he can provideeietent he is unsuccessful in the
substantive hearing. It is ordered that the apptidze reinstated to his previous
position, on an interim basis, with full benefitsdaentitiements as from the date of
the expiry of the one month notice period; thatais,| understand it, 13 April 2012.
The applicant is ordered to repay the accrued aplghy and long service leave that

has been paid to him by the respondent.

[49] The interim reinstatement order is not subjecany other conditions pursuant
to s.127(5) of the Act.

The substantive hearing

[50] It has been agreed that the substantive hgpavith take place on 15 June 2012

and a timetable for witness statements has beefidgito the parties.

® Auckland DHB v. XNo 1)[2005] ERNZ 487 at paras.[35] and [36]
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Costs: Costs are reserved.

K J Anderson
Member of the Employment Relations Authority



