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COSTSDETERMINATION OF THE AUTHORITY

[1] In a determination dated 14 October 2011 ([2011JERZ Auckland 445), the
Authority found that the Applicant, Mr Bahram Nadishad been unjustifiably dismissed
from his employment by the Respondent, New Zea%sitol of Education Ltd (“NZSE”).

[2] In that determination costs were reserved in thpelibat the parties would be able to
settle this issue between themselves. Unfortupdtely have been unable to do so, and Ms

Christensen, on behalf of Mr Nafissi, has fileduaraission in respect of costs.

[3] The matter involved 1 day of meeting time. Ms (ierisen, citing actual costs of
22,624.25 plus disbursements of $565.61, plus GSEeeking a contribution to costs of
$5,000.00.

[4] Ms Wisker for NZSE has filed a submission in r&atio the costs submission by Mr

Nafissi which contains a counter-claim for costdNASE in the sum of $2,500.00 plus GST.



[5] Ms Wisker submits that the Respondent made a Qadd&roffer, that is a without
prejudice save as to costs offer, to Mr NafissihisToffer was made in a letter to Ms
Christensen, Mr Nafissi’s representative, datedl@3e 2011 (“the Offer”), which is before
the Authority.

[6] Both Ms Wisker and Ms Christensen refer in theibmissions toPBO Limited

(formerly Rush Security Ltd) v Da Cfuend submit that the principles on which an award of
costs are made are well settled. These well ésitelol principles are that costs generally
follow the event, without prejudice offers can b&en into account, and costs are modest. |

have relied upon the principles as set oudanCruzin determining this matter.

Determination

[7] Mr Nafissi filed a Statement of Problem with thetharity on 10 December 2010.

After an unsuccessful mediation, Mr Nafissi filad hrief of evidence on 21 June 2011.

[8] The Offer was made on 23 June 2011. The amounbpeapfor settlement contained
in the Offer was $12,000.00.

[9] Mr Nafissi rejected NZSE’s offer on 28 June 2011id @ounter-offered in a sum in
excess of $30,000.00 (“the Counter-offer”).

[10] The Authority Investigation Meeting was held on fghist 2011. The Offer was
made more than six weeks in advance of the Inwestiy Meeting and consequently before
more than initial preparation costs had been imcurThere was ample time for Mr Nafissi to

consider the Offer prior to the Investigation Magti

[11] It is necessary to consider what effect the Offerutd have upon the award of costs
in this matter. The Court of Appeal Health Waikato Limited v Van Der Sliisbserved
that: “the Calderbank letter field is fully discretionary”The nature of this wide discretion is
that if the Authority awarded a lesser amount tham amount offered in the Calderbank
letter, there would be no absolute protection eopghrty which had made the offer in terms of
costs. Equallythe Authority may take into consideration a Cal@etbletter when more has

been awarded than was offered.

! Calderbank v Calderbanfd976] Fam 93 (CA)

2[2005] 1 ERNZ 808
$[1997] 10 PRNZ 514



[12] The Court of Appeal ifRoraki Corporation Ltd v McGavthin commenting on the
exercise of this discretion, noted that the puiniterest in the fair and expeditious resolution
of disputes would be adversely affected if paniiese permitted to ignore these Calderbank

offers without costs being impacted:

The discretion as to costs is a judicial one toelzercised according
to what is reasonable and just to both parties #m&l public interest
in the fair and expeditious resolution of disputeguires that full

weight be given to the extent to which costs weopgsly incurred

subsequent to the non-acceptance of an offer tésent at a figure
above the amount eventually awarded in the litiyati

[13] The need for arhore steelfyapproach to costs where reasonable settlemepbpats

have been rejected was noted by the Court of Appé#éalth Waikato Limited v Elmsléy.

[14] While Mr Nafissi succeeded in his unjustifiablerdissal claim before the Authority,
his application had raised multiple claims whichuieed investigation by the Authority and
on the majority of which Mr Nafissi was not sucdats Mr Nafissi was awarded a total of
$11,607.81 by the Authority. The settlement offér$€2,000.00 and the counter offer of
settlement in a sum in excess of $30,000.00 mad®&bafissi must be viewed in this

context.

[15] Ms Wisker, on behalf of NZSE, submitted that $18,80 plus GST, were incurred
by NZSE after Mr Nafissi rejected the NZSE Caldeibaffer.

[16] Ms Wisker submits that the Authority should exegdis discretion to award costs to
NZSE. In support of this application Ms Wisker suts that:

* Mr Nafissi was not successful in respect of th¢onitg of complaints he had

made;

* The finding by the Authority that Mr Nafissi haddreunjustifiably dismissed
arose not from pre-determination on the part of BAsut through NZSE

acting upon erroneous legal advice reasonably amdeptly sought,

4[1998] 1 ERNZ 601
®[2004] 1 ERNZ 172 (CA) at [53]



* Mr Nafissi raised serious allegations, these beimg complaints against
NZSE made to Immigration and the NZQA authoritiefiich necessitated

NZSE incurring costs in defending them;

* Mr Nafissi had no genuine grounds for claiming sétement given that
when Mr Nafissi raised the personal grievance onNe8/ember 2010
following the termination of his employment on 14ct@ber 2010, the

remedies claimed were inconsistent with reinstatgnand

e The conduct of Mr Nafissi was unreasonable andegsed costs in that Mr
Nafissi adopted an unreasonable approach takentfieroutset, which lead
to Mr Nafissi having an unrealistic expectatiorr@tovery from the litigation

and rejecting the reasonable Offer.

[17] Ms Christensen on behalf of Mr Nafissi submits thataward of costs to Mr Nafissi

in excess of the notional daily tariff rate is nbedi on the basis that:

* The Offer was unacceptable on the basis that the was of high importance

to Mr Nafissi who sought reinstatement;

e Mr Nafissi was successful in his claim that he Hasken unjustifiably

dismissed;

* The Offer was not made in a timely manner, havlieen received after Mr

Nafissi’'s briefs of evidence had been filed;

* The Counter-offer was reasonable in that Mr Nafigas withdrawing his
claims to reinstatement, overtime and bonus. Eurthat the claim for hurt
and humiliation was reasonable in the circumstaméelr Nafissi having

lost his employment with NZSE unjustifiably; and

* In all respects Mr Nafissi respects acted reasgnabl

[18] The principles governing an award of costs as setg the Employment Court in
PBO Limited (formerly Rush Security Ltd) v Da Cindude®

©2005] 1 ERNZ 808 at para [44]



Costs are not to be used as a punishment or asxpression of
disapproval of an unsuccessful party’s conduct altfh conduct
which increases costs unnecessarily can be takem ancount in
inflating or reducing an award.

It is open to the Authority to consider whether afl any of the

parties’ costs were unnecessary or unreasonable.
[19] Mr Nafissi was the successful party in the mattefole the Authority, and whilst not
successful in all of the claims before the Authgrite did succeed on the principle claim that
he was unjustifiably dismissed by NZSE. It is angple that costs normally follow the

event, and | do not find that this is a case in whicét gorinciple should be displaced.

[20] Turning to consideration of the Offer in relatiam Mr Nafissi’s claims for a costs
award in excess of the notional daily rate, | fihat the Offer was a genuine attempt to
resolve the matter without further expenditure itigdtion made at a relatively early stage in
the proceedings, although | note that it was nadenantil after Mr Nafissi had filed his brief
of evidence. | accept Ms Wisker’s submission ¥ASE incurred significant costs following
the Offer. | have concluded that taking all theseutnstances into account, the Offer should

be given full weight.

[21] | have considered the Counter-offer. | accept thabughout the course of the

proceedings Mr Nafissi’'s conduct had the effecinafeasing costs unnecessarily in that Mr
Nafissi had an unrealistic expectation of recovdrglso take into consideration that the Offer
was not made until after Mr Nafissi's filing of higief of evidence, although that date was

still more than six weeks prior to the Authorityfarestigation Meeting.

[22] In respect of Mr Nafissi's unrealistic expectationf recovery | note that Mr
Nafissi’s originating claim was for a total of $1800.00 gross. The Authority Member first
assigned the case advised the Applicant to recenglte quantum of his claim which
presented a barrier to settlement of the issueseaet the parties. Despite this advice, the
amended Statement of Problem contained a similartgalistic level of claims, including a
claim for compensation alone of $75,000.00, a mattéch was addressed at the outset of the

Investigation Meeting.

[23] | determine that this is case in which it is appiaie to adopt arhore steely

approach to costs having considered all of theunistances, | can see no justification

"PBO Limited (formerly Rush Security Ltd) v Da G2025] 1 ERNZ 808



for not making the costs award to Mr Nafissi as sluecessful party in the proceedings,

however | also see no justification for increadimg notional daily rate of $3,000.00

[24]  Accordingly, NZSE is ordered to pay Mr Nafissi $B)X00 costs, pursuant to clause
15 of Schedule 2 of the Employment Relations A&®0

Eleanor Robinson
Member of the Employment Relations Authority



