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COSTSDETERMINATION OF THE AUTHORITY

[1] In a determination dated 29 September 2011 | mgjean application from
Multi Media Communications Limited (MMC) regardirmforcement of a restraint of
trade provision contained in the employment agregmdad with Mr McClintock.

[2] The issue of costs was reserved with Mr McClintak the successful party,
being advised that if he wished to seek a coniiebutoward his costs, he should do

S0 via a written application. He does.
[3] Mr McClintock’s costs totalled $4,025 and he sesismbursement in full.
[4] In support of the application it is submitted that:

1. The costs are reasonable and while the hearingshag, allowance
should be made that evidence was via affidavit #wedtime preparing

these was significant;

2. The usual principle is that costs follow the evamd Mr McClintock was

completely successful;



3. MMC failed to identify an element fundamental te #stablishment of a
possible claim, namely the existence of a propwyetaterest, thus
putting Mr McClintock to unnecessary expense;

4. That expense may not have been necessary had berQorudent and
accepted Mr McClintock’s suggestion they meet aisdus$s the issue;

and

5. I should be cognisant of commentsHBO Ltd (formerly Rush Security
Ltd) v Da Cruz [2005] ERNZ 808 that the normal tariff based apploa
should not be rigidly applied.

[5] In reply reference is made to the principles aplie to the awarding of costs
as enunciated in botRBO v Da Cruz andBroughton v Microsoft NZ Ltd [2011]

NZERA Auckland 359 before a submission that theliegfpon was urgent and
includes an application for damages which remaingesolved. In such

circumstances an award (if any) should await thal filetermination.

[6] In the alternative and in the event | am mindedrtake an award, it is

submitted that an appropriate award would be irotder of $750 given:

1. MMC demonstrated a prima facie breach and Mr MdGtk was not
wholly successful as claimed given the finding ¢haras an arguable
case, albeit apparently weak — the threshold weretbre met;

2. The decision not to grant the application was mandhe balance of
convenience and took account of Mr McClintock’s Ittreand financial

position;

3. The application infers that account should be tabkethe respondent’s
conduct (see 4(d) above) but that is inappropaateosts should not be
used to penalise and MMC did not act inappropryaielrespect to the
conduct of the proceedings and, in any event, daarae for the parties
failure to meet is, in MMC'’s view, attributable kér McClintock;

4. Costs should be limited to those incurred by tharing and that took

less than two hours;



5. Costs awards for interlocutory matters in the Autlycare normally at
the lower end of the scale and an example of $1P0Gimilar

circumstances is cited.

[7] As alluded to in both submissions, the Authorityl wormally assess costs on
a daily tariff basis: refePBO v Da Cruz. In assessing that tariff a common starting
point is $3,000 per day: refe&@hief Executive of the Department of Corrections v
Tawhiwhirangi (No 2) [2008] ERNZ 73. From that point adjustment mayusc

depending on the circumstances.

[8] Mr Singleton, by referring to awards for interloot matters, has effectively
answered his submission about awaiting a deterramaif the substantive claim.
Apart from the fact there is no guarantee it wilbgeed, the interlocutory urgent

application is a hearing in its own right. Thesegsful party is entitled to costs.

[9] The arguments tendered do not sway me to depart fhe tariff approach
other than to note while the hearing was shorti@pmately a quarter of a day), that
underestimates the cost as affidavit evidence imeigtrepared yet no time is spent in
testing it. Had the matter been substantive hese it would have required a half to
two thirds of a day. Applyin@a Cruz and Tawhiwhirangi (No 2), the award would
therefore be between $1,500 and $2,000.

[10] As | commented in the original determination MMGQaslure to identify a
proprietary interest did not mean one does nott dxis that failure was, contrary to
Mr Singleton’s submission, a factor in the outconhé&kewise | am not swayed by the
argument that MMC demonstrated a prima-facie breathdoes not overcome the
fact that the application was unsuccessful.

[11] There is also the issue of the parties alleged\heta It is a vexed one as
while costs are not to punish, behaviour that pypairty to unnecessary expense such
as (arguably) an unreasonable failure to mediate fector to be considered. That
said, | have conflicting views from counsel anduiffisient evidence upon which to

form a view so | shall not consider this argumemtfer.

[12] Given the above, | consider it appropriate to ordd&¥C to pay Mr
McClintock the sum of $1,750 (one thousand, sewamdhed and fifty dollars) as a

contribution toward costs.



M B Loftus
Member of the Employment Relations Authority



