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COSTSDETERMINATION OF THE AUTHORITY

[1] In a determination dated 6 October 2011 | upheld Misxon’s personal
grievance claim, awarded her distress compensatdrreinstated her by removing a
warning that had been issued to her. Costs weserved with a timetable for
submissions. | now have a claim for costs by MsxMn a response and cross claim
for costs by Pathways and a response from Ms Mdwothe cross claim. This

determination resolves the question of costs.

[2] Ms Moxon seeks full indemnification of her preddtion costs. That was in

issue in the substantive proceedings and was aecfor the reasons explained in the
determination dated 6 October 2011. | will refrfiom repeating what was said in
the earlier determination. The pre-litigation sostre not relevant for present

purposes.



[3] | am told that the actual costs associated withinkestigation meeting are
$28,913.017 (sic) plus GST. The promised copiesnebices never eventuated.
There is also the lodgement fee and meeting féesther, | am told that the costs
associated with the second mediation are $3,0q880GST and the costs associated
with the preparation of the memorandum on cost$2,800.00 plus GST. The costs,
counsel’s hourly rate of $430.00 and a junior’s ihuate of $285.00 are all said to
be reasonable and within acceptable guidelines.tHéoreasons explained below it is

not necessary to comment on that assertion.

[4] Both counsel refer me #®BO Limited (formerly Rush Security Limited) v Da
Cruz [2005] ERNZ 808 for relevant principles. In additj counsel for Pathways
refers me toHeap v Calibre Plastics LimitedERA Wellington, WA95B/08 25
September 2008 where the Authority referred toolbeervation irDa Cruzabout the
need to ensure that the costs being incurred asonable in light of the amount in
remedies and costs likely to be recovered from Almhority. The observation
remains salient. The relevanceld Cruzalso means that the authorities cited about
the approach to an assessment of costs in Cowggadongs (such d@innie v Pacific
Health Limited2002] 1 ERNZ 438) do not assist as to principléh@ present case.

[5] For the respondent, there is a submission that Msad should not be
regarded as the successful party because she faild#te issue of special damages to
cover her pre-litigation costs. It is submittedttMs Moxon succeeded in relation to
certain issues but they were issues that wereeadlyyin contest. | am in a position of
relative disadvantage because | only have themsttts of problem and reply, the
statements of evidence, documents related to th@ptinary process that preceded
the issue of the warning and correspondence betWineeparties. | am of course not
privy to counsels’ advice to their clients. In thraterial available to me there are
assertions about the justification of the warninfhere is not an acceptance of Ms
Moxon’s personal grievance and lack of justificatifor the warning. For the
purposes of the litigation | assess Ms Moxon asstleeessful party. She established
a personal grievance and an entitlement to remedhes lack of success on the issue

of special damages is a factor to be weighed ieszasg the amount of costs.

[6] There are submissions in favour of and againstagsessment of litigation
costs on an indemnity basis in the circumstancethisfmatter. | do not intend to



canvass the submissions here other than to say firater the submissions for the
respondent. There is nothing about the presesmttcalsring it within the type of case
mentioned inJansen Limited v TreR011] NZEmpC 72 andBradbury v Westpac
Banking Corporatiorj2009] NZCA 234.

[7] The respondent’s position is that it should have<awarded in its favour at
$3,000.00 per day on a daily tariff basis in lightt Ms Moxon’s rejection of
Calderbankoffers made in the lead up to the Authority’s inigation meeting. The
last of those offers was on 11 November 2010. dffex included the removal of the
(by then expired) warning from Ms Moxon’s file a$d5,000.00 towards costs or
compensation. Ms Moxon was awarded compensati&®,000.00 so on the face of

it she did not do better by continuing with theghition.

[8] In response counsel for Ms Moxon has provided &rrthorrespondence
between the parties conveying various proposals.gather from reading this
correspondence that | still have only a partialtyie of the correspondence and
communications between the parties about resolutidake it that the items referred
to but not included in the correspondence provitedhe Authority are without
prejudice rather tha@alderbankoffers. It is difficult to fairly and accuratelyssess
the positions of the parties when the Authority re@inget a full picture of the

exchanges. | must do the best | can with whataperly before me.

[9] | am referred tol & L Harvey Limited v Duncaf2010] NZEmpC 36. The
case shows how finely judged these situations @an The employer’'s challenge to
the whole of the Authority’s determination resulteda reduction of the remedies
previously awarded to the employee. In it substantdgment the Court nonetheless
indicated that the employee should be regardedhassticcessful party to the
challenge because she maintained a personal gcewvdaim despite the challenge.
When it came to costs it emerged that the emplbgdrmade €alderbankoffer in
total a little less than the total awarded underjtidgment. It became a question of
whether the employee would have been entitled ¢ordribution to her costs in the
Court proceedings as at the date of@fadderbankoffer. For reasons peculiar to that
case, it was the employer who would have beenlehtib a modest order of costs at
that date. Accounting for that sum meant thateimployee would have done better
by accepting th€alderbankoffer. As a result, the employee was disentiteddsts.



Public vindication was not an issue because thdame already had the benefit of
the Authority’'s determination upholding her perdompievance. The Court’s

approach is helpful in the present case.

[10] The onlyCalderbankoffer that needs serious consideration is the dést.
The offer was for compensation of $15,000.00. Msxdh recovered $9,000.00 from
the Authority. The offer also statedthe warning will then be removed from your
client’s file and your client will thereafter beetted on the basis that there is no
formal record on her file As to costs to date it statBth parties will thereafter be
responsible for their own costsThe offer was made on 11 November 2010 and
expressed to be open for acceptance until Monddydlember 2010.

[11] The investigation meeting was scheduled for 8, 908December 2010. The
Calderbankoffer expired shortly before the applicant was tluébdge statements of
evidence. By the time of the offer it is fair tortk that substantial preparation for the
witness statements would already have been dohe. Althority had dealt with the
respondent’s unsuccessful application for sepanatestigation and determination of
a preliminary matter. The statement of problem asgembly of relevant documents
would have required a substantial investment ofetimit appears from counsel’s
invoices supplied prior to the investigation megtin support of the special damages
claim that litigation costs stood at about $5,70(6 at 31 August 2010. | am left to
guess but | expect that litigation costs probabbuld have been more than double
that by the time of th€alderbankoffer. The real issue though is what sum would the
applicant have been entitled to at that point oDaaCruz basis? It is of course
difficult to make an assessment on a daily tarédfib if a matter settles before an
investigation meeting. | probably would have avweaidomething like half of the
award that would be made for the full investigatiofhe result of that assessment is
that Ms Moxon has done better than she would hawee dby accepting the
Calderbankoffer.

[12] There is another factor that means that Ms Moxa@ulkhbe awarded costs as
the successful party. Th€alderbankoffers did not acknowledge her personal
grievance. The warning expired in accordance witlondition of its issue. The offer
was to remove the warning from her file upon itpiexand treat her in the future on
the basis of no formal record on her file. Thdlt $bort of an acknowledgement that



of a lack of justification for the warning in thiest place. It was always Ms Moxon’s
position that she should not have received a wgraind the Authority’s findings
support that contention.

[13] | confirm that Ms Moxon should be regarded as thexassful party and there
is no reason why she should not have costs awandest favour.

[14] Counsel refers me t€hief Executive of the Department of Corrections v
Tawhiwhirangi[2008] ERNZ 73. In that case the Employment Ctad to assess
costs for an Authority investigation meeting. T@eurt commented that $3,000.00
per day should be seen as an appropriate staming for the Authority’s tariff rather
than the upper figure. That matter was a 2 dagstigation meeting, there were
written submissions later considered by the Autlgaand the Court commented that
The case undoubtedly required considerable prepamaincluding detailed analysis
of closed circuit video footage. In these circuanses a realistic allowance for

preparation is appropriate

[15] Here, there was no video footage but there wasiderable documentary
evidence, important parts of which were disclosed by both parties. Neither should
benefit from the additional time expended. Ms Mwsdack of success regarding the
special damages issue should be brought to acdpuat modest reduction in the
overall award. Otherwise most of the time was exee on unravelling the facts as
they related to her personal grievance claim. llitake $3,500.00 (GST inclusive) as
the appropriate daily rate. The matter occupiedethnvestigation meeting days but,
to recognise the importance of the matter espgctallMs Moxon, | will follow
Tawhiwhirangi and extend that by one day to accommodate the @&rapsive
written submissions provided and a further day msadditional allowance for
preparation in light of the considerable volumedotumentation. That gives a total
of $17,500.00 which | reduce to $15,000.00 by reasthe lack of success on the

special damages issue.

Conclusion

[16] Pathways must pay Ms Moxon costs of $15,000.00.



[17] Counsel did not provide me with details of the nmgpfees incurred by Ms
Moxon. If receipts for the meeting fees and thdgkEment fee are provided to
Pathways they must also pay Ms Moxon those amounts.

Philip Cheyne
Member of the Employment Relations Authority



