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The
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DETERMINATION OF THE AUTHORITY

Problem

This matter has come to the Authority via a sehat circular route. On 29 April 2005, Mr
Morrow and the Hamilton City Bowling Club Inc (“th€lub”) arrived at a mediated
settlement of a personal grievance pursuant tooset9 of the Employment Relations Act
2000. The terms of settlement are confidential. éfloeless, because there was an issue
pertaining to holiday pay entitlements for a peradd years, it was agreed, at clause 6 of the
Record of Settlemenhat:

“Brian Morrow to make contact with a Labour Inspeodf the Department of Labour, to finalise any
outstanding entitlements regarding annual leayaublic holidays. Brian to supply the information.”

Mr Morrow subsequently contacted a Labour Iredpeand provided the diaries that he kept
from 1999 up to early 2005. The Authority underdgtathat the Club takes issue with the fact
that Mr Morrow was in possession of the diariesthes are the property of the Club. That
may well be so, but given that the Club has keptremprds of the time worked by Mr
Morrow, it is not appropriate for the Club to nowttake issue about Mr Morrow’s use of the
diaries to support his claim for the holiday pagtthe believes is due to him.

Mr Morrow’s claims

[3]

[4]

After speaking with Mr Morrow and conducting amalysis of the diaries, the Labour
Inspector concluded that pursuant to the provisminthe Holidays Act 1981 and 2003, Mr
Morrow was entitled to be paid for 71 days of arneave and for 41 days in lieu of working
on public holidays — a total of 112 days.

Because the holiday entitlements in questioorasd over the years 1999 to 2005, and Mr
Morrow’s rate of pay had changed at various tinies Labour Inspector arrived at an average
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pay rate of $102.25 per day, and then calculatedytbss sum due to Mr Morrow as being
$11,452.00. This was notified to the Club by théduar Inspector via a letter dated 28 June
2005.

The Club sought the return of the diaries keptMr Morrow and then disputed that he was
entitled to the sum in question. Mr Morrow engadgghl representation to pursue payment
but the sum remains in dispute and hence has nowe ¢o the Authority for determination.

The position of the Club
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While the Club accepts that Mr Morrow is erdilto be paid in lieu of some of the public
holidays that he worked &nit largely rejects the findings of the Labour pestor on two
grounds. Firstly, the Club says that Mr Morrow ti#te all the annual holidays that were due
to him over the periods in question, hence he 8 not entitled to any further pay for them.
Secondly, the Club says that Mr Morrow was not meglto work on most public holidays
and was not instructed to, and that, if he chos#otso, then he could not now expect to be
paid in lieu of working on the days that are noairtled.

The evidence available to the Authority
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(@) The Labour Inspector’'s Analysis

Consistent with what was agreed between the paatiemediation on 29 April 2005, an
experienced Labour Inspector prepared a summawhat he believed was due to be paid to
Mr Morrow. | have inspected that summary and ndbi there is a fault in the addition
pertaining to the assessed annual leave entitleriiéiet Labour Inspector has recorded that
Mr Morrow has an outstanding entitlement of 71 daysat should be 62 days. Applying the
correction to the total sum claimed by Mr Morrowuetsum of $11,452 is now reduced to
$10,531.75.

| understand that the summary produced by taleolr Inspector was largely extracted from
the diaries for the respective periods. An inspectf the diaries confirms that the summary
is a fair reflection of their contents. Howevenuestion has been raised with the Authority by
the Club, in relation to the period 21 June to l§ 2004, a period of ten working days. There
is an entry made by Mr Morrow for 6 May 2004 —

“inform Clive holidays 21st June — 6 July

11" August — 24 August”

It appears that Mr Morrow had originally made entry for 21 June 2004 that suggests he
would be on holiday but it is difficult to deciphas a vigorous attempt with a pen has been
made to ensure that it is eliminated. There isrthéu entry at 6 July 2004 -Back to work.”

An attempt has been made to eliminate this entoyhtot this has not been so successful.
Then, for the period in question, there are vempesiicial entries as to the work done on the
days of 21 June through to 2 July 2004.

The Club is of the view that Mr Morrow hasrapectively altered the diary and in actual fact
he most probably took two weeks holiday and was atovork on the dates in question.
Having put this to Mr Morrow and noted his lessrtltaedible response, | accept the view of
the Club and conclude that the annual holiday lemgnt due to Mr Morrow should be

! Good Friday, Easter Monday and Labour Day 1939Good Friday, Easter Monday and ANZAC Day 2000.
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reduced by 10 days. The effect being that the sam owing is reduced by $1,022.50 to
$9,509.25.

(b) Written statements from Club Presidents

While | accept that these statements have beendeaabvn good faith and with the best
interests of the Club in mind, | am unable to givey weight to them as they do not detract
from the more tangible evidence in support of Mrrid@v's claims.

(c) Bank statements

The club has provided a series of bank statemdmwisg that Mr Morrow received his
salary for the periods that he claims annual hgljky for. While | accept that this is so, that
is not the issue. The weight of the evidence pdmtslr Morrow not having taken the annual
holidays that he was entitled to under the Holidagsand his employment agreement, and he
now entitled to be paid for those holidays.

Determination
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On the basis of the overall evidence availaiolethe Authority and the provisions of the
Holidays Act 1981 and 2003, | find that Mr Morrow entitled to be paid fotl days in lieu

of working on various public holidays as set outtle summary prepared by the Labour
Inspector. While acknowledging the argument of @heb that Mr Morrow was not required
to work on all of the public holidays in questidhe fact is that it is recorded that he did. That
record has been maintained in the form of the elsakept since 1999. The diaries were always
open to inspection by respective Presidents ofCh# and there is no evidence of anyone
taking issue with Mr Morrow about the fact thatvilerked on the public holidays recorded.

The employment agreement also provides at sela(o) ‘SUPERVISION” that; [‘the
Greenkeeper shall work primarily autominougsic] ............” Presumably, this allowed Mr
Morrow to work as reasonably required to carryluatduties as set out in the agreement.

| also find that Mr Morrow is entitled to bedl for annual holidays that he did not take from
2000 to 2005 — a total 62 days.

The Hamilton City Bowling Club is ordered t@ayto Mr Brian Gordon Morrow the total
gross sum 0$9,509.25 (41 days + 52 days x $102.25 per day.)

Mr Morrow also seeks payment of a penalty tloe failure of the Club to keep a wages and
time record. Given the nature of organisation, Indd believe it is appropriate to make this
order. Nonetheless, | feel obliged to comment, théhe Club has not already done so, it
should ensure that it obtains appropriate advide &s overall obligations under the Holidays
Act and the Employment Relations Act.

The Club has presented invoices that it peldting to wet weather clothing that it says is in
the possession of Mr Morrow and seeks the returthiefclothing. Mr Morrow is ordered to
return this clothing to the Club.



Costs

Mr Morrow has sought a contribution to the legadtsathat he has incurred in pursuing his claims.
In normal circumstances an order would most probbablappropriate. However, | conclude that as
Mr Morrow did not come to these proceedings witlean hands” so to speak, costs shall lie where
they fall.

Ken Anderson
Member
Employment Relations Authority



