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DETERMINATION OF THE AUTHORITY

Application for investigation to be reopened

[1] Under clause 4 of Schedule 2 of the Employment tRels Act 2000 the
Authority may order an investigation to be reopeaad may do so on such terms as
it thinks reasonable, in the meantime staying ffeceof any order previously made.

[2] On 29 September 2011, Monopoliz Supplies Ltd adplex an investigation
to be reopened. Annexed to the application wasopy cof the Authority’s

determination — [2011] NZERA Auckland 339 — of aiol Mr Lalit Sharma had
brought against Monopoliz Supplies Ltd. The deteation was given on 28 July
2011, two months before reopening was applied for.

[3] In the reopening application, which is signed by $traikh as a director of
Monopoliz Supplies Ltd, a request is made for tbeeednination to be set aside and

grounds are provided in support. They are:
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1. Mr Sharma’s statements is actually fabricated dased on
the false assumptions thus is not genuine.

2. Due to my sole commitment to the shop that | havert 7
days a week | have not been able to gather allptbgsible
proof/documents and witnesses that | would likkriog into
the knowledge of the respective authority duringe th
reopening of file N0.530803.

3. Moreover, | am in stress due to threatening andakament
by Mr.Sharma by visiting personally to my shop bpghone
for a dear consequences if | do not pay his iliegate claim
immediately. | reported the incident to the Avdedaolice
station (andunder REF.P008840884) for my protection.
This threatening affected my health and caused ot df
stress that | had to be seen by my family doctdrave fear
in sending my children to school alone as he wammedthat
he has donenurdersin India and does not really need to stay
in New Zealand due to his family wants him to dmeso
business there.

Therefore | request the honourable authority, kingive me
an opportunity to produce my witnesses and proohduhe
second hearing.

[4] In considering the application the Authority issufd following direction to

the parties and Mr Shaikh in particular:

| require Monopoliz Supplies Limited (Mr Shaikh) frovide
affidavits in relation to the “proof/documents amnitnesses” referred
to as part of the grounds for reopening this case.

The proof/documents need to be referred to or pexliin the
affidavit, which is to be sworn or affirmed by amiyness.

Mr Shaikh is to provide an affidavit to explain wher this new
evidence could reasonably have been obtained by foimthe
investigation meeting held previously and, if itswet available, why
not.

The affidavits are to be filed by 5pm on FridayQ&ober 2011.

Mr Sharma will be sent copies and | will consideer in deciding
whether to grant the reopening application and,sd, on what
conditions that will be granted.

[5] No affidavits or information of any kind has beeateived from Monopoliz
Supplies Ltd or Mr Sharma. Instead the Authordgeived from a lawyer instructed
by Monopoliz Supplies Ltd a request for an extemgibtime to provide this material,
by 18 November 2011, in order to allow full instiioas to be obtained and for the
filing of the required documents. This requestvad by email in the Authority at
4.59pm on Friday 28 October 2011.
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[6] A copy of the request was sent to Mr Sharma for r@sponse he wished to
give and he has advised that Monopoliz Supplies i&tjust wasting time.” He
referred to the failure by the company to providstaement in reply at the very
beginning of the investigation, a failure by Mr 8mto attend on time at the
investigation meeting which had proceeded overetli@ys between September 2010
and April 2011, and a failure to provide proof la¢ investigation meeting. He also
referred to the delay of two months after the issfiethe determination before
Mr Shaikh on behalf of Monopoliz Supplies had apglfor a reopening, and a failure
to observe the directions of the Authority to paweriby affidavit further material in

support of his application.

[7] Mr Sharma asked the Authority to give a decisionvasShaikh has failed
again and again and so that he can collect his ynben the civil Court through

recovery as Mr Shaikh is just wasting his timesaigl.

[8] As pointed out by Mr Sharma, Monopoliz Supplies Liehs granted

indulgences during the investigation. The faillmg the company to provide a
statement in reply was not met as it could have lvath a refusal by the Authority to

consider any response or reply of the companyrisiéad Mr Shaikh was heard from.
He made references to documents relating to tmesfen of the business that could
have been supplied to the Authority by him but weseand in the end the Authority
had to summons a witness to provide evidence abhatitmatter, the evidence being

adverse to Monopoliz Supplies Ltd as it turned out.

[9] The Authority is none the wiser as to what evidehMreShaikh would now
like it to consider as a basis for reopening theegtigation and it does not know why
such evidence could not have been provided by MiikBhin his company’s own
interests in bringing a lengthy investigation telase much earlier. It would have
been in his interests to have brought those witsess the Authority if they had had
material evidence in relation to the disputed matfeMr Sharma’s employment by

the company after the transfer of the business.

[10] Monopoliz Supplies Ltd was given an opportunitythcow more light on the
existence of this evidence and the nature of itHad failed to take that up. In the
circumstances it seems a reasonable response fronShdrma to claim that
Monopoliz Supplies Ltd is just wasting time and elgrtrying to avoid enforcement

of the Authority’s determination.
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[11] I decline to grant an extension to the time limitegy for Monopoliz Supplies
Ltd to provide the affidavits requested. Withoutls supporting material | find that
the grounds put forward in support of reopening iagdequate and therefore the

Authority declines the application for reopening.

A Dumbleton
Member of the Employment Relations Authority



