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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Mohammed) alleges that he wasastifjably dismissed by
the respondent (South Pacific Meats) and/or thattSBacific Meats has breached the
terms of the applicant’'s employment agreement sisctine requirement to keep a job

offer open for five days and by failing to appdiin according to his seniority.

[2] South Pacific Meats denies unjustifiably dismissMgMohammed and also

denies breaching his employment agreement.

[3] Mr Mohammed is a Halal slaughterman. He has workethat capacity in
various Southland meat works for over 15 years. heg been employed by South

Pacific Meats in that capacity since February 2006.

[4] The meat processing industry is, of course, sedsonaature and Halal
slaughtermen are in no different position in tlegard from other meatworkers in that
they are employed on a season-by-season basisoami employment with the meat

company during the off season.
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[5] Because of the particular needs of the industryréspect of Halal
slaughtermen, the supply of that class of skillepleyee and the recruitment of the
Halal slaughtermen themselves is coordinated ferwmole industry by the Meat
Industry Association of New Zealand (MIA). Of nesity, Halal slaughtermen are
required to be practising Muslims and to have amlewmstanding of the faith

requirements imposed on the practice of Halal $itarqng.

[6] When, as happened in Mr Mohammed’s case, Halagtaumen leave New
Zealand during the off season to travel overséastravel arrangements are organised
by MIA. Mr Mohammed returned to his home count#jif in June 2009 at the end
of the 2008/2009 meat processing season. Thigpadof his regular pattern; at the
end of the meat processing season he would departad¢aland for Fiji and he would
return at the beginning of the following meat presiag season. On 23 June 2009,
Mr Mohammed emailed South Pacific Meats to indidae intention to leave New
Zealand and to return to Fiji on 26 June 2009 anbA Mhade the necessary
arrangements for that travel to take place.

[7] The ensuing meat processing season was set to gurarna 3 August 2009.
Mr Mohammed says that on 28 July 2009, he receavéglephone call from his son
who had remained living in Invercargill and thaé Bon told him that a letter had been
received from South Pacific Meats indicating that Wbhammed’s start date was
3 August 2009. Mr Mohammed’s son gave evidenddetAuthority’s investigation
meeting to confirm those aspects. Mr Mohammedidence is that, having received
that intelligence from his son, he immediately eatpting to contact South Pacific
Meats and MIA to get travel arrangements in placéhat he could return to start the
new season. Mr Mohammed’s evidence is that heumable to make contact with

either South Pacific Meats or MIA in any meaninghaly.

[8] On 30 July 2009, there was another conversationgst Mr Mohammed and
his son, this time initiated by Mr Mohammed in Fiand in this conversation,
Mr Mohammed’s son told his father that a man froouts Pacific Meats (who was
later identified as Paul Shanks, a supervisor Wtluth Pacific Meats) had made
contact with him, looking for Mr Mohammed’s wife Mr Mohammed’s son told
Mr Shanks that both his parents were in Fiji, histimer returning on 15 August and
his father returning for 3 August. Mr MohammedasMohammed Sheraan, gave

very clear and persuasive evidence to the Authdhiédy he had told Mr Shanks that
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his father was returning from Fiji to start work @&August. This testimony is
important because it was flatly contradicted by 3fianks who said that Mohammed
Sheraan had told him that he thought his fatherldvba back on 4 or 5 Augu$but

he wasn't sure’”

[9] Mr Mohammed then contacted MIA on 31 July and asketb make the
necessary travel arrangements. MIA required icstras from South Pacific Meats.
Mr Mohammed had difficulty speaking to anybody iatreority at South Pacific
Meats. He spoke with a receptionist and left ageat message. No response was
received and MIA refused to make the necessaryibgskvithout instructions from
South Pacific Meats. After continuing to try tot glee appropriate approvals without
success, Mr Mohammed was finally able to contactSkanks who confirmed that
work was to start on 3 August but declined to uinsttiMIA to book Mr Mohammed’s
return air ticket. Subsequently, Mr Mohammed ségd Mr Shanks told him in that
same conversation that someone else was to stak @ 3 August instead of

Mr Mohammed.

[10] Mr Mohammed indicated that he would be at the wiadg on the start day
and would sort the matter out then. He then maslewn travel arrangements which
he paid for himself and was at the workplace latéhe morning of the start day of
3 August 2009. Mr Mohammed was told that he hatihgs position on the day chain
and that South Pacific Meats had obtained a replane Mr Mohammed says that
he was offered work by South Pacific Meats whichwes unable legally to take
because his work permit allowed him to work exatai as a Halal slaughterman.
Still later in November 2009, Mr Mohammed was dgferwork on the night shift

which he accepted, albeit reluctantly. A conseqaenf the night shift engagement
was that he finished the season much earlier, naareR7 May 2010. It is that date
which Mr Mohammed identifies as the date of hisustified dismissal.

[11] The matter proceeded to mediation after a persgn@lance was raised but it

was not able to be resolved by the parties andtitleority became involved.
Issues

[12] The first issue for the Authority to determine ishether the purported
grievance was raised within time. Next, the Auttyomeeds to consider the
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circumstances around Mr Mohammed’s return to Newlatel in August 2009 and

lastly the events after that leading up to the prtgal dismissal on 27 May 2010.
Wasthe purported grievanceraised within time?

[13] Mr Mohammed raised his unjustified dismissal gaiese on 29 July 2010,
identifying the putative date of the grievance hgvoccurred as 27 May 2010. If in
truth, the grievance did in fact arise on 27 Mag@Qhen there can be no question of

the grievance having been raised within the stag86 day period.

[14] However, South Pacific Meats says that the actatd dn which the grievance
arose was not 27 May 2010 at all but 3 August 208€ause it was on that earlier
date that Mr Mohammed alleges that he was suppodeave started work on the day
shift for the new season and for various reasoos,which he (Mr Mohammed)

blames South Pacific Meats, work did not commencéiim until much later on.

[15] Inits submissions, South Pacific Meats makes clegtrit does not consent to

the raising of the grievance out of time.

[16] Mr Mohammed deals with this allegation in part Beging, in addition to
personal grievance, that South Pacific Meats headed his employment agreement
in a number of significant respects, namely a breafcclause 3.6 of the operative
collective agreement (the agreement) together lngaches of clause 3.7 and 3.2 of
the agreement. Accordingly, it is submitted thtether or not a personal grievance
lies, the breaches identified as having been madid applicant employee are still
available to be investigated by the Authority aadponded to by way of remedies as

appropriate, if found proved.

[17] Even if a personal grievance cannot be made outspect of the events
complained of in 2009, Mr Mohammed contends thatpbgading breach of his
employment agreement, both express and impliedcdme seek redress from the
Authority. By the Employment Relations Act 200hdt Act), s.161(1)(b), the
Authority has “exclusive jurisdiction” over “matters related to a breach of an
employment agreement’By s.162 of the Act, the Authority is able to keaorders
that the civil Courts are entitled to make conaggniontracts, and any matter related
to an employment agreement. In particular, thaameethat the Authority has the

discretion to award damages for any breach found.



5
[18] | conclude then that, insofar as Mr Mohammed complabout the events
surrounding the beginning of the 2009/2010 meatgssing season, he is out of time
in respect of a personal grievance and that theopeat grievance raised on his behalf
can only properly deal with the alleged unjustifieikmissal effected by the
respondent employer, South Pacific Meats, on 27 B@}0 (the end of that same
meat processing season). However, Mr Mohammediptants about South Pacific
Meats’ behaviour in relation to the events at tlegibning of that meat processing
season can be considered by the Authority and iigadsd consistent with the

statutory power granted to the Authority by the Acss.161 and 162.
The eventsaround 3 August 2009

[19] The relevant contractual provision is clause 3.@hef agreement which sets

out:

After being notified of a return to work you haixaefworking days to
return, failure to do so within that time, will ngls in employment no
longer being offered.

[20] South Pacific Meats certainly forwarded to Mr Mohlmaed’s Invercargill
address a start up notice. The Authority is satisthat that notice was received at the
Invercargill home of Mr Mohammed on 28 July 2009Mr Mohammed had been in
Invercargill, the receipt of that notice would hagewen him ample opportunity to
present himself at the appropriate time for duty3okugust 2009. But of course, as
we know (and as the Authority is satisfied Soutltifta Meats knew or ought to
know), Mr Mohammed in fact had gone home to FifpeTAuthority is satisfied that
South Pacific Meats knew or ought to have knowm aMohammed was not in the
country because it was involved (as it would alwhgse to be) in the process of
getting his tickets booked to leave the country egtdrn to his home in Fiji. The
evidence that South Pacific Meats was involved lie bccasion, as on previous
occasions, is plain on the face of the evidencdat being the case, a notice to
recommence work sent to an address in the wrongtgowould seem an unusual

way of communicating with an employee.

[21] But even if that point is not pursued, it is evidnom what happened next
that South Pacific Meats was less than cooperatmeit getting Mr Mohammed back
into the country in time to start his employmerthave already made clear that |

found Mr Mohammed’s son a credible and persuasitgess, and | have no reason to
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doubt the testimony that he gave me that, on recdifhe start up notice on 28 July
2009, he rang his father in Fiji, told him his sta#p date was 3 August and his father
told him that he would be ready to commence dutthahday.

[22] So on and from Mr Mohammed’s receipt of that tetemh call from his son,

he was seized of the information that he was teebdy, willing and able to perform
his duties from 3 August 2009 and he then set ahgirtg to get the appropriate
authorisation from South Pacific Meats to enabke dirfares to be booked by MIA.
As | have already recited in the earlier sectiothaf determination, those efforts were
ultimately fruitless and Mr Mohammed was forcedrtake his own way back to New
Zealand, and at his own cost. As a consequenagh $tacific Meats rests on the
proposition that Mr Mohammed was late for duty cAwWust (which he undoubtedly
was), and that by the time he turned up, it (Sdedcific Meats) had employed
another Halal slaughterman in the position whichNithammed would otherwise

have been employed in.

[23] It is plain from the facts that South Pacific Meassught to offer
Mr Mohammed work; the start up notice sent to higefcargill home would tend to
indicate that. However, it appears to have corsptebverlooked the fact that
Mr Mohammed was overseas and thus the processtofggthe advice of the start up
date to him was at best going to be more laboribas would have been the case if
the notification had gone directly to him. Evidenfrom South Pacific Meats’
witnesses (especially the plant manager, Mr Hamjlsuggested that Mr Mohammed
was being difficult by not booking return tickethi@n he left New Zealand in the off
season. It was apparently the practice of therdtladal slaughtermen to do that. But
if that were a stipulation of the employment (asmse sensible in all the
circumstances), then it ought to have been redtecediting and recorded as such. It
was not. And in the context of giving the evideticat the other Halal slaughtermen
who left the country arranged return air travelsiapparent that South Pacific Meats
was aware that Halal slaughtermen habitually fegt¢ountry in the off season and so
it seems rather implausible that it was so puzbledir Mohammed’s absence from

New Zealand.

[24] In any event, the next significant event was thevalr of Mr Paul Shanks, a
supervisor at South Pacific Meats at Mr Mohamméuime on 30 July 2009. As |

have already noted, there is significant disputewéen the parties about what
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happened when Mr Shanks arrived and had a discusgth Mohammed Sheraan,
the applicant’'s son. There are two clear versmingvents, and in a real sense, the

nub of this part of the argument anyway turns oattappened in that discussion.

[25] Mohammed Sheraan, a seventh former at Southland’ Biygh School, came
to the Authority in his school uniform and gavearleand unequivocal testimony
which was not shaken by questioning during the stigative process. His oral
evidence was consistent with his previously file@foof evidence. The essence of his
testimony was that, when he discussed matters Mittshanks, who was there
looking for Mohammed Sheraan’s mother, he told Marks that his father was
going to be back to start work on 3 August. MohadrBheraan was quite clear that
that was what he said to Mr Shanks because, frs$taad seen the start up letter when
it first arrived (he had opened it and communicatsddetails to his father), and
second, when he spoke to his father to tell himtwima start up date was, his father
had confirmed that he would be back in time fortata. It follows, according to this
witness, that there was no sensible basis on winchvould have told Mr Shanks

something different.

[26] But Mr Shanks remembers the matter quite diffeyenile says that he sought
information from the son about the whereaboutshef father and his evidence was
that Mohammed Sheraan said that:

He thought his dad was due back around the 4thtlerbbit wasn't
sure. At no stage did he say his father was corbauk to start on
the 3rd. He said he thought his father would bekban 4th or 5th of
August but wasn't sure.

[27] This is a factual matter where it is important tbe Authority to make a
judgment. If Mr Shanks was told (as the applicaicise goes) that Mr Mohammed
would be back in time to commence his duties orugust, then that clearly was not
information on which Mr Shanks and his employerutBoPacific Meats, operated.
Indeed, what they did suggested that they beli¢hadMr Mohammed was not going
to be back until after the season had started amd consequence, they employed
somebody else in his position. Conversely, it iiiadilt to see why Mohammed
Sheraan would be confused about the position.sgeetive of the natural love and
affection between a parent and a son, Mohammed&hdrad seen the start up letter
and had read its contents to his father. It i®okibsly inconsistent with his father’s

evidence about his subsequent behaviour (in triongbtain air travel back to New
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Zealand in time for 3 August) that Mr Mohammed we intending to start work
again on 3 August and thus might have told Mohami®@kdraan, his son, that he
would not be back until 4 or 5 August.

[28] If Mr Mohammed had said to his son that he would lb® back until 4 or
5 August, then it makes no sense for Mr Mohammeglotd®o the lengths that he did
(and lengths which were unchallenged in evidenderbahe Authority) to endeavour
to get back to New Zealand in time to start his leympent on due date.

[29] Accordingly, | conclude that Mr Shanks was mistakenvhat he understood

Mohammed Sheraan to be telling him about the agiplis intentions.

[30] The next significant part of the puzzle is Mr Mohraed’s evident failure to
get return air travel from Fiji provided throughethormal mechanism via the MIA.
As | have already recited, Mr Mohammed seems t@ hesed his best endeavours to
get that arrangement in place, but was unsuccessfMIA refused to make
arrangements without authority from South Pacifiedt4 and South Pacific Meats
would not talk to Mr Mohammed or indeed respondhivarious messages, at least
until Mr Mohammed says he got to talk to Mr Shaoks31 July when Mr Shanks

told Mr Mohammed (eventually) that someone elselieh appointed in his stead.

[31] Of course, South Pacific Meats maintains that il diot know that
Mr Mohammed was overseas. But that is inconsistétit its own evidence that
Halal slaughtermen regularly left New Zealand fbe toff season. Furthermore,
South Pacific Meats had made Mr Mohammed an offevark pursuant to the start
up notice so it was contemplating a continuing gegaent, albeit that it had notified
Mr Mohammed at his New Zealand address when it kaewught to have known
that he was not actually there. Given that apgacemmitment to continue the
employment relationship, it is difficult to undeastl why nobody at South Pacific
Meats seemed to want to talk to Mr Mohammed whetfribd to contact them. His
unchallenged evidence is that he left messagesfbotir Hamilton and Mr Shanks
and spoke on a number of occasions with the rem@pti(so much so that she got to
know his voice), and yet nobody took the time tataot him and find out what he
wanted. South Pacific Meats’ evidence is simpht tih was busy; this was start up
time and there was a lot going on. The Authoriiy @ccept that evidence at face
value, but given what turns on whether this man gigsn a reasonable opportunity

to pick up “his” job within the terms offered byettemployer and pursuant to the
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relevant provision in the agreement, the obligatarthe employer, to behave in good
faith and to treat employees responsibly and ebjyitanust be established on the

balance of probabilities.

[32] The agreement provides, at clause 3.5, that workees responsible for
“keeping the company advised of your current adslit@sd phone number for contact
purposes for advice of the commencement of thesaasion’ South Pacific Meats
says it did not know that Mr Mohammed was in Fpa(a.24 of Mr Hamilton’s
evidence). But as | have already noted, Southfieddieats had arranged through
MIA for Mr Mohammed to leave the country, knew thre only arranged one way
tickets (despite that being inconvenient to the leygr) and had failed to make any
proper arrangements to assist Mr Mohammed to rétuNew Zealand, as | have just
detailed. Mr Mohammed says that he had an emdilead (which the company did
not use), and that the Union knew where he washaddno difficulty in maintaining
contact with him. South Pacific Meats says simgpigt it has never used emalil
addresses in the past; nor has it maintained contdh the Union to find its

members.

[33] South Pacific Meats says the obligation rests envtbrker to ensure that the
company knows how to get hold of the worker tofydtie start of the new season. |
do not think that either party has fulfilled itsliglations to the other in respect of
clause 3.5. Mr Mohammed ought to have been explith the company and, on the
evidence before the Authority, he was not. SirhjlaBouth Pacific Meats ought to
have been capable of establishing that Mr Mohamwmasl still overseas because it
had confirmed the arrangements for him to leave dbentry, knew that he only
booked one way tickets, and knew or ought to haxenk that Mr Mohammed had

been endeavouring to get in touch with it to au#®his return to New Zealand.

[34] If the honours are even-handed in respect of thea daith obligations that
each party has to the other in respect of the ¢iperaf clause 3.5 of the agreement,
the position is much more one-sided when we consiaeeffect of clause 3.6 of the
agreement. As | noted earlier, clause 3.6 givemrker five working days to return
after being notified of a return to work. Failugereturn within that time resulted in
the employment no longer being available. Thihésclause that South Pacific Meats
relies upon to justify its contention that it hadfifled its obligations under the

agreement. It points out that Mr Mohammed wasagt fate for start up on 3 August
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2009 (that is conceded), and therefore he hasdfadereturn to duty within five
working days of the notification of a start up datélr Mohammed would have had
until Sunday, 2 August 2009 to pick up his emplogimentittement (on the
assumption that Saturday and Sunday are treaterkeng days for the purposes of
the agreement within this industry). That he did quite make that deadline and was
late for start up meant, according to South Padfeats, that he had failed in his
obligations and therefore was not entitled to pigg the employment. That

interpretation is consistent with s.35 of the Iptetation Act 1999 as well.

[35] But that cannot be the end of the story. It isicfeom the evidence before the
Authority that South Pacific Meats had already apigal another Halal slaughterman,
Humdi, before the five working day period had eggdir Clearly, South Pacific Meats
had made the decision to appoint Humdi within tikie fvorking day period and so its

reliance on Mr Mohammed'’s alleged default is mispth

[36] What is more, as | have already recited, Southfieddieats took no steps to
facilitate Mr Mohammed'’s return to New Zealand andeed its actions suggest it
was indifferent to whether he returned or not. foltows that the Authority must
conclude that South Pacific Meats has breachedxpeess terms of clause 3.6 of the

agreement.

[37] [Iturn now to the subsidiary question of whetharéhhave also been breaches
of the agreement by South Pacific Meats in respkathat might loosely be referred
to as the seniority provisions. It is common gmbuhat the South Pacific Meats
agreement does not contain the strict seniorityiprans that are to be found in the

employment agreements for older meat companies.

[38] Despite that, two provisions in particular, clauge® and 3.7, refer either
implicitly or explicitly to the seniority systemit is a fact that seniority in one form or
another is a feature of the meat industry and @venmodern facility such as the one
operated by South Pacific Meats, the special requents of the industry require this

unique form of manning.

[39] The difference between the parties is that, whighbaccept that strict
seniority does not apply, South Pacific Meats asghat the effect of clause 3.2 is to,
in effect, “invert” the usual seniority rule. Whatuse 3.2 says, in essence, is that if

all things are equal, the company will observeghaciple of first-on-last-off. South
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Pacific Meats maintains that the introduction cé fthrase “all things being equal”,
creates the antithesis of a strict seniority systenause it imports an ability to
consider factors other than strict seniority. Gansely, Mr Mohammed contends that
simply by virtue of a reference to the “first-orstaff” principle, the agreement was
committing itself to a form of seniority. This Isecause the first issue to determine
when workers are being terminated is the start ttaethose workers commenced
employment. There is dispute between the parsetoavhether or not there is a
“seniority list” with evidence from Union officialgiven to the Authority suggesting

that there is, and evidence from South Pacific Bl&anly contradicting that view.

[40] It is appropriate to set out in full the two pradweiss that are most relevant to a
consideration of this issue:

3.2 Where demand drops off before the close down éosdlason
such that not all employees are required the engulogay
terminate employment of staff on a progressive shadin
selecting employees to be terminated, the empkhadt take
into consideration the skills required to operatdbaanced
workforce. All things being equal the company wikerve
the principle of first on last off.

3.7 It is agreed that the SPM Invercargill plant operatin a
seasonal industry. As a result staffing levelsisdée change
during the season to match the required productewel. In
selecting employees to be seasonally laid off eermgaged
the following criteria will be considered:

D) The original starting date of the employee provided
they have been continuously employed during the
season.

2 Competency to perform the work required, including
skill levels, physical ability, reliability and
adaptability in being able to work in a variety of
positions.

Selection on this basis shall be made by the ptaamager in
consultation with the departmental supervisor andnp
representatives.

[41] The unchallenged evidence for Mr Mohammed was that had been

employed on the day shift for a number of priorsees, was relatively well placed in
the seniority list and thus could be expected teimployed in the day shift on and
from 3 August 2009. South Pacific Meats went scafato give him a call up notice
on 28 July 2009, albeit directed to his Invercargiddress when he was in Fiji. On

the face of it then, the application of clause ® ™Mr Mohammed’s re-engagement
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ought to have led to Mr Mohammed being appoint&te first proviso to clause 3.7
clearly is in Mr Mohammed’s favour because of lnisg service and the continuous
nature of it, but the second proviso needs to beneented on further. During the
course of the evidence before the Authority, Mr Haom alleged that Mr Mohammed
was unreliable and caused trouble with other warkeThe difficulty with that

evidence is that South Pacific Meats had to contledethere were no disciplinary
warnings, formal or otherwise, issued against Mhitoamed and there was no

suggestion that his competence as a Halal slaughtewas in any question.

[42] It follows then that in failing to appoint Mr Mohaned to the day shift from
the start of the 2009 season, the Authority musickemle that South Pacific Meats
breached the terms of the agreement at clause 3.7.

What happened in May 20107?

[43] Mr Mohammed has an arguable personal grievancglation to this period in
time, having raised the grievance on 29 July 20His argument simply is that
because he was dismissed early at the end of the Rfbcessing season, he lost
money and other entittements which would have atrto him if he had been
correctly employed in the first place at the begignof that season on day shift. |
have already concluded that South Pacific Meatadbred its obligations in failing to
appoint Mr Mohammed to day shift at the beginnirigthe 2009 meat processing
season and so the question that arises here ihv@vh®buth Pacific Meats has also
caused Mr Mohammed to suffer a personal grievargea aconsequence of an

unjustified dismissal on and from 27 May 2010.

[44] The answer to that question must turn, to someneseyway, on whether by
breaching the terms of the agreement between théegpdwhich | have already
found), South Pacific Meats has, as a consequeneated an unjustified dismissal.
The only basis on which a personal grievance candémonstrated in these
circumstances is if it can be shown that, by breerihe terms of the agreement
between the parties in July and August 2009, SoR#ctific Meats caused
Mr Mohammed to suffer an unjustified dismissal agn\2ay 2010. | am satisfied that
nothing in the circumstances around that lattee dat indeed within 90 days before
it), can be identified as evidence to support thiectusion that the dismissal was, on

its face, unjustified. After all, Mr Mohammed wiag this time employed in the night
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shift, had no tenure beyond the immediate seaswhaecordingly was let go in terms

of the employment agreement.

[45] But Mr Mohammed argues that had he been treateckatty in July and
August 2009, he would not have been in the unhagmsjtion he was in May 2010
because he would have been employed on the day wluifild have retained his
seniority and his tenure, and so would be let gahmiater in 2010 than in fact
happened.

[46] But there is yet a further element to this factumahtrix that requires
consideration. It is the submission of South Radileats that, by force of the
agreement between the parties, there is no enétieno employment in a particular
job. That submission must be accurate as fargmei; there is indeed nothing in the
agreement covering the employment which requiresa anatter of principle, that a
particular worker be employed in a particular rioléhe plant. What is more, the case
law is clear that nothing precludes a meat indusmployer from employing meat
processing workers on different terms and condstibomm that which applied in a
previous season or indeed in different departméota that which had applied in
previous seasons: see for instarldew Zealand Meat Workers’ Union Inc v.
Richmond1992] 3 ERNZ 643 at 703 per Palmer J for the miigjo

[47] But what if the position of Halal slaughtermen @srwith it a unique status
which makes the general rules inapplicable?  Thatthe evidence from
Mr Mohammed who says in the clearest terms thatvoik permit is specific to the
job he does as a Halal slaughterman. Mr Mohamrsed Fijian national and he
works in this country under a work permit visa. eTierms of the work permit and

work visa provide relevantly as follows:

The holder may work as Halal slaughterman for Sdedkific Meats
in Invercargill.

[48] The question for the Authority, of course, is whegtthat provision limits the

holder to work only as a Halal slaughterman, or not

[49] If, as Mr Mohammed contends, he is only alloweavitk in this country as a
Halal slaughterman, then the subsequent attemp&ohth Pacific Meats to get him
to accept employment in different roles after hi larrival on 3 August 2009, cannot

and should not be taken into account by the Authdyecause they are not Halal
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roles.  Conversely, the subsequent offer by Souttifie Meats to have
Mr Mohammed work as a Halal slaughterman on thé&tnghift can be taken into
account (setting aside the issue of timelinessgabge it is within the permitted

occupation class.

[50] | am satisfied that the work permit and work visaerev granted to
Mr Mohammed for the purpose of allowing him to emteew Zealand to perform a
particular skill and not for other purposes. lidas that | accept Mr Mohammed'’s
evidence that he is not entitled to work in New |Zed at other than Halal
slaughterman roles for South Pacific Meats. Inmegagthis conclusion, the Authority
has had the assistance of the Immigration Divisibrthe Department of Labour
whose interpretation of the relevant law concurthwhat of the Authority. That
being the Authority’s conclusion, the various offenade to Mr Mohammed in the
period from August down to November 2009 were offor@e or effect and had no
impact at all on the obligation that South Padieats had to engage Mr Mohammed
as a Halal slaughterman. However, the positiastherwise in respect of the offer of
employment on and from November 2009 as a Halalgbiierman on the night shift.
Quite clearly, that offer, which was accepted byNMrhammed, fall squarely within
the terms of his work visa. A further consequeatéhe Authority’s conclusion is
that Mr Mohammed cannot have reinstatement to dggtipn as a Halal slaughterman
on the day shift. There is nothing in the agreerbetween the parties or in any other
law or statutory enactment which requires South iflfadMeats to employ
Mr Mohammed on a particular shift; the requiremenbnly that he be employed
within his calling as a Halal slaughterman.

[51] What then of Mr Mohammed’s personal grievance far alleged unjustified
dismissal on 27 May 20107 If, as the Authority bascluded, his appointment to the
night shift as a Halal slaughterman in NovemberR@fs itself appropriate and
consistent with legal principle, then save for aspect which | turn to directly,
Mr Mohammed’s purported personal grievance musdt faihat one aspect is the
question whether, by virtue of the breaches ofatireement proved to the Authority’s
satisfaction, South Pacific Meats has created ewiteble causal link which, by virtue
of its earlier breaches, has led inexorably to tmsatisfactory conclusion for

Mr Mohammed.
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[52] After all, if MrMohammed had been properly receivéack into the

workforce at the beginning of the 2009 season dku@ust of that year, he would
have been placed in his normal role as a Halabhlk@uman on day shift and none of
the events he complains about after that date woala occurred. It follows that,
because of my finding that there were significanéalshes of the employer’'s
obligations and | am satisfied that the causal lcdnnot be broken by any
supervening event, Mr Mohammed must succeed, savbé gloss that he cannot be

entitled to reinstatement for reasons earlier ifiedt
Deter mination

[53] | think the proper course of action is for the Aarity to award damages to
Mr Mohammed for the breaches of agreement, spadliifithe breach of clause 3.6
and the subsidiary breach of clause 3.7 and thattdtal amount of damages that
Mr Mohammed ought to receive is in the amount ocfE® being a rounded down
contribution to the loss that Mr Mohammed suffebgdthe breaches of South Pacific
Meats. The damages awarded is struck by referentteetextra earnings achieved by
Mr Mohammed'’s replacement, as that figure has beported to the Authority,

rounded down to reflect a net payment to Mr Mohawhme

[54] Having concluded that Mr Mohammed has a personaVgnce for which in
principle he is entitled to remedies, it is necegdar the Authority to reflect on
whether Mr Mohammed has done anything to contriboitihe personal grievance: s.
124 of the Act. | am satisfied he has not.

[55] Although concluding that Mr Mohammed has a persogiavance for
unjustified dismissal on 27 May 2010, the real brehappened at the beginning of
that meat season and not at the end, and it ig\ttieority’s view that the proper
approach is to compensate the applicant for thiieeavent by way of damages for
breach of agreement, rather than by way of remefdiegshe personal grievance.
Despite that conclusion, a personal grievance bas bbund and the law requires the
Authority to consider whether any wages have besh &s a consequence of the
personal grievance: s. 128 of the Act. For reagmsciated in this determination, |
am satisfied that no wages have been lost as &goesce of the personal grievance,
the personal grievance being really a functiorhefttreaches of the agreement by the

respondent rather than a discrete event on its own.
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Costs

[56] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



