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COSTS DETERMINATION OF THE AUTHORITY

The substantive determination

[1] In a determination dated 10 June 2024, | found that Marc Mitchell was engaged as a
contractor to Moore Excavations Limited and, as a result, I did not have jurisdiction to

investigate his claims against Moore Excavations.

! Marc Mitchell v Moore Excavations Limited [2024] NZERA 339.



[2] In my determination | reserved costs so that the parties could try to agree costs. The

parties have not agreed costs and now Moore Excavations seeks costs.
Application for costs

[3] Moore Excavations seeks an award of costs of $9,600. Moore Excavations seeks this
amount based on the application of the daily tariff for a one day investigation meeting with an
uplift for a Calderbank offer it made that Mr Mitchell refused.

Analysis
Costs in the Authority

[4] The power of the Authority to award costs is set out at clause 15 of Schedule 2 of the
Employment Relations Act 2000. The principles and approach adopted by the Authority in

respect of this power are outlined in the Authority’s practice note on costs.?
Costs follow the event

[5] The starting point is that costs should follow the event. A successful party should be

awarded costs from the other party.

[6] Moore Excavations was successful in defending Mr Mitchell’s claims based on its
assertion that Mr Mitchell was a contractor. As it was the successful party Moore

Excavations is entitled to an award of costs.
Applying the daily tariff

[7] The normal practice of the Authority when setting costs is to apply a set amount for
each day of the investigation meeting calculating quantum based on the time spent in the

investigation meeting; this is applying the daily tariff.

2 For further information about the factors considered in assessing costs, see:
www.era.govt.nz/determinations/awarding-costs-remedies/#awarding-and-paying-costs-1.



https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.era.govt.nz%2Fdeterminations%2Fawarding-costs-remedies%2F%23awarding-and-paying-costs-1&data=04%7C01%7CPeter.vanKeulen%40era.govt.nz%7Ca139655337444480204908da0798f2db%7C78b2bd11e42b47eab0112e04c3af5ec1%7C0%7C0%7C637830650739439445%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=2wx5FHT5sftlJ9287Kx7x6MUTwWxosyBO8bYF445UW0%3D&reserved=0

[8] The current daily tariff is $4,500 for the first day of an investigation meeting and

$3,500 for every subsequent day of an investigation meeting.

[9] There is no reason to depart from this normal approach so I will calculate the award of

costs based on the daily tariff.

[10] The investigation meeting for this matter took one day so the starting point for any
costs award is $4,500.

Adjusting the daily tariff
[11] The daily tariff can be adjusted for relevant factors, including any Calderbank offers.
The Calderbank offer

[12] Moore Excavations refers to a Calderbank offers that it made to Mr Mitchell that it

says is relevant to the question of costs.?

[13] The Calderbank offer in this case was an offer made by Moore Excavations on 2
October 2023. The offer was for payment of $5,000 in full and final settlement. This was not
accepted by Mr Mitchell.

[14] The Calderbank offer in this matter is relevant to the award of costs for Moore
Excavations. Mr Mitchell rejected the Calderbank offer and continued with claims that were
unsuccessful and therefore unnecessary. If he had accepted the Calderbank offer Mr Mitchell
would have received a payment in settlement of his claims, which was more than he received
as a result of my determination, and he would have avoided the ongoing costs for both parties

by ending his claims at that time.

3 A Calderbank offer is an offer made by one party, normally a respondent, to settle the claim on terms. The
offer is marked “without prejudice save as to costs”. The purpose of a Calderbank offer is to not only to attempt
to settle a claim but by using the stated words the offering party is reserving the right to bring the offer to the
Court’s (or in this case the Authority’s) attention if the claim is not settled. This is so that the offer can be used
for assessing costs once the claim has been determined.



[15] In the circumstances | am satisfied that the Calderbank offer made by Moore

Excavations is relevant and it justifies and increase to the daily rate of $1,000.
Conclusion

[16] Moore Excavations was the successful party in this matter and is entitled to receive an
award of costs. The daily tariff should be applied to calculate the quantum of the award but
subject to an increase of $1,000. This means Moore Excavations is entitled to an award of
costs of $5,500.

Order

[17] Marc Mitchell is to pay Moore Excavations Limited $5,500 as a contribution to its

costs in this matter.

Peter van Keulen
Member of the Employment Relations Authority



