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DETERMINATION OF THE AUTHORITY

Citation of respondent

[1] When initially filed, the application identified ¢hrespondent as Jaimee Smith
of Zaibatsu Hair Art. This was questioned and wtienparties discussed the matter
they agreed that the respondent should have beenpraperly identified as Zaibatsu
2006 Limited. By consent, the identity of the r@sgent was changed accordingly.

Employment Relationship Problem

[2] The applicant, Tania Mercer-Black, claims that siwas unjustifiably
dismissed by the respondent, Zaibatsu 2006 Limi#dbatsu), on or about 9 July
2008.

[3] Zaibatsu’'s response comes in two parts. Its Indmatention is that it could
not have dismissed Ms Mercer-Black as it never eggad her but had, instead,

permitted her to operate her own business from afsilbls premises. In the
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alternative, and assuming that is not accepted, dbntended that Ms Mercer-Black
stole money from Mrs Smith and had, by her actitotslly destroyed the element of
trust crucial to the maintenance of the relatiopgiahatever form it may have taken)

thus justifying its termination.

[4] Ms Mercer-Black disputes that she was operatingoler business. She does
however, essentially accept the charge of theftcbutends the dismissal was unjust
as the process leading to termination was so grasdicient that termination may not
have resulted. In particular she relies on thea that she was summonsed to a
meeting without warning of its purpose; that thecdssion she had with her employer
was heated and abusive and, most particularlypsisenot given a fair opportunity to
explain. Ms Mercer-Black is of the view that shadha valid explanation for her

actions which may have satisfied Mrs Smith and @nésd the termination.
Acknowledgement

[5] Unfortunately a considerable period of time haspdssince the investigation
meeting. The situation has arisen as a resultarklead issues compounded by the
file being inaccessible for a considerable periad tb Christchurch’s earthquakes. |

appreciate the parties patience and regret anywesoence suffered.
Background

[6] Ms Mercer-Black’s relationship with Zaibatsu comroed in 2006 when she
responded to an approach from her (then) friends $&mnith. From her perspective
the relationship was one of employer/employee arglipport of this she refers to the
fact that while she was paid a percentage of Hes $he remuneration was subject to
PAYE; her tax code was that of an employee (M);whe entitled to holiday pay and

sick leave and was required to work set hours tetrdaibatsu’s needs.

[7] Zaibatsu’s position is best summarised by Mr Sisubmissions. He states

that the two had entered indccollaborative relationship ... which enabled herctory on
her profession as a hair stylist serving her owierdl base, and effectively doing so on her

own account.

[8] Irrespective of which may be correct, and for theppses of outlining the
background to this matter, |1 shall use the termmdisal when referring to the

arrangement’s cessation.
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[9] From Mrs Smith’s perspective the chain events whichminated in the

dismissal commenced toward the end of 2007. Sy sa

For as far back as about December 2007 | had haidicdity
balancing the till with there being regular unexiplad cash
shortfalls. The issue became much more significarthe period
leading up to the Australia trip.

The matter was of major concern to me and was aripyiagenda

item at numerous staff meetings. | never raisedntlatter as one of
stealing but rather focused on encouraging stafénsure they were
careful in ringing up transactions and in handlingpney. Although |
did not raise it in that way, my concern grew abthé possibility of

theft. Cash had started going missing from my bagdand wallet. |

discussed matters with Gabby Docherty who managedalon and
she started making checks on the salon cash whashkept drawer
of the filing cabinet in the back office betweenkiags — which were
typically weekly.

[10] Mrs Smith goes on to comment about the amount shievies went missing
and whilst she accepts that she is unable to igemtconcluded amount she is of the

view that it could have been in the order of sorh2,$00.

[11] From Ms Mercer-Black’s perspective, her problemsweenced with the trip
to Australia that Mrs Smith referred to in paradré&pabove. That trip occurred in

June and was to a hair expo in Sydney.

[12] Mrs Smith says that the arrangement she enteredwats one whereby she
would pay for the airfares and accommodation blubthler costs, including tickets to

the expo and meals etc. would be the responsilotitgdividual employees.

[13] Notwithstanding the fact that the accommodation badn paid for prior to
arriving in Sydney the party found, when they ardat the hotel, that a credit card
was required as security against incidental caststarelease the room It appears
that for some reason Mrs Smith’s card would notkaaomd, according to Ms Mercer-
Black, she asked if anyone else had one. Ms Md@laak says that she consulted
with her partner, Damian, who had accompanied #réymand that he agreed to her

proffering their card. About this she says:

My provision on my credit card to Mrs Smith waghia context of an
employee supplying the employer with a card on & w.

In this context | expected that this credit care wgould not endure
any charges but that such charges would be refubgietie employer
to the employee.



This was not a lending of the credit card by onenfil to another and
this forms the basis of my belief that the chamyeshis card should
be repaid by the employer and my colour of riglafidf for this to be
So.

[14] In her brief of evidence (in which Ms Mercer-Blaoéfers to herself in the

third person) she goes on to say:

Upon returning to New Zealand Mrs Mercer-Black fdwharges on
her personal credit card which she believes beldngeMrs Smith.
The charges were for incidentals and room cleamih§374.00.

Mrs Mercer-Black presented these charges to MrgiSnior
reimbursement however Mrs Smith refused to repayatiount as
per her previous undertaking.

This situation went on for some time with Mrs Smilguesting
Mrs Black organise a collection from the other s&hployed in the
salon to repay the credit card and included Mrsad® placing a
notice on the staff notice board for such a requesthis was
unsuccessful in reclaiming any money.

[15] Returning to Mrs Smith’s concerns about the missinugies. She says:

Because of my suspicions, | arranged for a secuwrdypany to
install a camera in the office at Zaibatsu earlyJnly 2008. | then
took care to undertake regular checks on the amofiash in the
‘takings’ drawer in the office. On Tania’s firstovking day after the
camera went in a count of the money in the draweluachtime

revealed a shortfall. For this reason | privategviewed the security
camera footage. That footage, which | now prodaseevidence,
clearly shows Tania taking money from both my pekbdandbag

and wallet and from the cash drawer. The footdgmans her placing
money in her own bag and also hiding it about henspn.

[16] Mrs Smith says that she watched the video sevienalstto confirm that what
she initially thought she had seen vdasinitely taking place She says she reluctantly
come to the conclusion that the recordings evideiceft and that she wassolutely

distraught at the thought that someone whom | likad trusted had been behaving in this

way.

[17] She says she was at a loss to know what to do randlly discussed the
matter with a friend who operated an adjoining bess and also sought advice from
her husband (Ryan). The conclusion was that skdetkto discuss the issue with
Ms Mercer-Black.
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[18] Ms Mercer-Black says that at about 6.15 that exgesime was approached by
Mrs Smith and asked if she had finished work toohtshe replied yes. She says that
Mrs Smith then asked that she wait a moment and teethe rear of the saloon
before returning with her husband and that botleadter to come with them to the
rear office. She says she followed and that tHeged the door once the three had

entered the office.

[19] She complains that she as not told what the meetiag to be about, its
possible consequences or given an opportunity tegaport before going on to say

(refer the initial statement of fact appended ®statement of problem) that:

Jaimee then asked me if | had been stealing fromtdevhich |
replied “no”.

Jaimee then stated she had evidence and turnedfaplayer and
asked me to watch a picture. | complied and watche a video
image was played of myself in the back office akiren earlier time
during the day.

The video picture indicated myself moving to a dad removing an
item from the bag, and also an item from a drawethie office, and
placing this into my clothing or bag.

Jaimee then asked me what | was doing.

| stated that | had taken money from the office drghe continued
the video she would see my replacing some of theeynat a later
time in the day.

Jaimee and Ryahegan talking about our personal relationship and
accusing me of theft and stating that | had beeinglthis for some
time.

| denied this and stated this occurred today omlyg &ied to explain
but was not given an opportunity to.

| asked Jaimee to continue to view the tape to shgvurther actions
but she said she didn't believe a word | said awdild not watch any
more until later in the evening.

Jaimee told me she had spoken to the Police aretdsk the return
of my salon keys and that | was dismissed.

| again tried to explain my actions but was notegiva chance with
Jaimee and Ryatalking over me.

| complied with their request and handed my keyseto

[20] The explanation to which Ms Mercer-Black alludesl avhich she believes
she was not allowed to give relates to the trifydney and her belief that Mrs Smith
was withholding moneys that were rightfully owirg hier. She goes on to say that
she was becoming more upset and disillusioned thighand:



6

... knowing my Visa bill was coming due, | needethaie at least
the interest payment, | in an error judgment, eetedaimee’s office
on the day in question and removed $60 from herdvabdrawer.

| felt extremely guilty about this and | worked ot | only needed
$40 for my initial interest payment so | later netad and replaced
$20 with this amount...

| am extremely remorseful for this event and wistad never made
this decision.

[21] In oral evidence, Ms Mercer-Black states that stod tmoney three times that
day and with $20 being removed on each occasian &ither Mrs Smith’s handbag

or the cash drawer but that she later returnecbdtiee notes.
[22] Mrs Smith’s recollection differs in some materiadyg. She says:

| asked to talk to Tania in private in the offic&ania agreed and
joined me in the office. Ryan was with us but idendt participate
actively in the meeting.

| explained to Tania that | had suspected a menafehe staff had

been stealing money and that this had been goingrosome time. |

asked Tania directly if she knew anything aboutoitwhich she

responded “no”. | told Tania that | suspected thaimight be her

and offered her the opportunity to tell me if slael kaken any money.
Again she said she didn’t know anything about it.

At that point | told her about the camera. Taniasveager to see the
recording then and there and, with Ryan still présee reviewed the
footage.

Once we had watched the film | asked Tania why hete taken

money from the cash draw to which she replied &t had not. |
then said that the footage clearly showed her dtlirag. At that point
Tania changed her response to say that she “borcos@me money”.
Tania then removed, | think, $20 from her bag amedtto give it

back to me. | declined to accept the money ardi s@inething about
how unhappy | was made by what she had done. gshslse wanted
to sort something out with me, but | said | didwant to deal with

things that evening. By that point my wish waend the meeting
and to deal with the matter at a later time.

[23] Mrs Smith denies the accusation that there wassamaring or other heated
discussion. That denial was supported by her mgbars Smith also denied that
she advised that the relationship was over at thetimg but does accept that she
asked Tania to return her keys but statimk it was probably pretty clear to both of us
that there was a complete breakdown in trust batwesewhich would make it difficult for us
to continue our arrangemenbefore going on to add that she expected therddnze a
further meeting to discuss the situation. She disoies that she had, as alleged,
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already approached the police and that appears sufported by the relevant police
documentation which suggests they were not appeabehtil 6 August.

[24] Mrs Smith says that later that evening text messpgssed between the two
with Ms Mercer-Black asking for an opportunity tasclss the situation further.
Mrs Smith says she replied by advising that shendilwant to discuss the matter
through texts but would be happy to meet in persidvis Mercer-Black says the
response wak.. off

[25] As events transpired, there was no meeting ancersajuickly escalated with

the involvement of formal representation.

[26] There was also considerable evidence about subsegeents which
Ms Mercer-Black contends has caused her extremm l@ad humiliation. These
relate to an allegation that Mrs Smith has disaliske events and her accusations of
theft with a number of other people; that she hHeswve the video to others and that
she made a complaint to the ethics committee oOdago Association of Registered
Hairdressers along with a request that Ms MercacBbe stood down as a judge of
industry competitions. Ms Mercer-Black also talsssie with the police involvement
and, in particular, her accusation that after tleicB decided to issue a letter of
warning, but not prosecute, Mrs Smith attemptetiaee the Police revisit the issue
and take more serious action. That did not occur.

[27] There is also an issue about property that Ms MeBtack claims was hers;
which she left at Zaibatsu’s premises and whichrtegr been returned. Mrs Smith
claims that she has searched for said propertythaitnone of it remains on her

premises.
Issues
[28] There are a number of issues to be determinedsmtatter. They are:

(@) Was Ms Mercer-Black an employee of Zaibatsu or l&eseployed

contractor?;
(b) If she was an employee, was she dismissed?; and

(c) Can Zaibatsu justify a dismissal if one occurred?



Was Ms Mercer-Black an employee?

[29] In addressing the nature of the relationship Mr Siromits that:

The applicant was not integrated into the Zaibabsisiness. She
effectively served her own client base rather thaaibatsu’'s

customers, was not allocated new customers ..., @idvork at the

less desirable hours that other staff did and waisragarded as part
of the cover for holiday purposes. The Applicamitairs were not
dictated by the Respondent; the Applicant madenptaher evidence
that to the extent her hours were reasonably regulat was

dictated by her family needs, not by the salonexdse The Applicant
worked on a commission basis.

The economic reality of the situation was that Applicant was on
business on her own account.

[30] Whilst I accept that Ms Mercer-Black’s hours werd as onerous as others

engaged at the salon, | conclude that the indieferred to by Mr Sim are

overwhelmed by those that suggest the relationstég that of employer and

employee. In particular | refer to:

a.

The fact the relationship was governed byndividual employment
agreement (emphasis is mine);

The agreement bestowed benefits that simply wootda available to

a contractor such as public holidays and annuaktea

The agreement is extremely complete and containsusaterms and
obligations that simply would not apply to a cootoa or self

employed person;

The tax arrangements applied by Zaibatsu to Ms dteBtack’s
remuneration were those of an employee and thame &vidence that
she engaged in any of the tax or accounting pestexpected of a

person conducting their own business; and

There is no evidence that Ms Mercer-Black was aduahair rental or
similar fees that would be expected had she beery u&ibatsu’s

premises for the conduct of her own business;

[31] Given the factors above, and particularly the esprierms of the agreement

between the two, | conclude that Ms Mercer-Blacls wa employee.



Was Ms Mercer-Black dismissed?

[32] The conclusion Ms Mercer-Black was employed raisles question of
whether or not she was dismissed. Ms Mercer-Bsagks she was expressly advised
that she had been dismissed while Mrs Smith dehegsoccurred. She says that the
discussion remained incomplete with the terminatiemg affected by Ms Mercer-
Black’s decision not to return. That decision v@asonsidered one as confirmed by
the texts and correspondence which followed.

[33] In support of the contention that Ms Mercer-Blackswiot dismissed, Mr Sim
points to her brief of evidence and, in particuf@ragraph 19. At no point does the
brief claim the word dismissed was used. Insté&iMercer-Black says that shelt

she had been dismissed and, it is submitted, allatdhort of an express event.

[34] When answering questions during the investigatios Niércer-Black’s

answers remained consistent with her view she resh lismissed. Mr Smith’s
answers were indecisive and he had no recolleatbrexactly what was said.
Mrs Smith, while remaining adamant she did not td# Mercer-Black she was
dismissed, accepts that when she asked for the &lkegsalso told Ms Mercer-Black to
take her belongings. When asked about a claim byMdrcer-Black that she had
been told she was no longer wanted, Mrs Smithedemaking that comment but

stated her comment wagst your gear and go

[35] A dismissal is a sending away. A comment sucfieagour gear and govhen
combined with a request for the keys which havenjtéezd an ability to access the
workplace enjoyed since commencement can, in my,\be interpreted as a sending
away. They amount, in my view, to an act of digaisand | consider that
Ms Mercer-Black can, given the circumstances aetsfaightfully conclude she was

dismissed that evening.
Wasthe dismissal justified?

[36] The conclusion Ms Mercer-Black was dismissed mé&ailsatsu is required to
justify the dismissal. Section 103A of the Empl@mhRelations Act 2000 (the Act)
states, or at least did state, that the questiavhether a dismissal is justifiable

. must be determined, on an objective basis, bgidenng whether the
employer’'s actions, and how the employer acted wehat a fair and
reasonable employer would have done in all theurirstances at the time the
dismissal ... occurred.
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[37] That test is used as the cause of action arose tprithe present test coming
into force on 1 April 2011. Section 7 of the Imegtation Act 1999 providesn
enactment does not have retrospective eff&action 4 makes it clear that all enactments
are subject to the Interpretation Act 1999 unlées énactment provides otherwise.
Given there is no suggestion in the Act that the scl03A has retrospective effect, it

is the earlier test that must apply.

[38] The fact the legislative environment extant priorlt April 2011 applies also

means the express procedural requirements nowigedta s.103A(3) do not apply.

Instead | must apply the law as it existed at theet | refer to this as Ms Mercer-
Black does not deny she stole from her employer gbgentially relies on a range of
procedural improprieties that, in her view, renthex dismissal unjustified. The most
significant of these is her view that her explamatiwas not given, let alone
considered.

[39] The law, as it applied at the time, accepts thetddcbe actions so grievously
destructive of the employment relationship thaspective of procedural deficiencies
an employer’s knowledge of them destroyed the tretired for the maintenance of
a viable relationship. There are, albeit rare,ngplas where an employer can act
without inquiry such agirline Stewards and Hostesses of New Zealand [UQOAM
New Zealand1990] 3 NZLR 549 (CA) where the Court sdid some instances the

facts are so clear that instant dismissal is juestif

[40] This is not, however, a matter where the process igereft of fairness that |
consider it to render the dismissal unjustifieder¢ithe employee was aware of her
obligations, but chose to ignore them. Indeeddiieso more than once, admitting
that she repeated her act of theft three timesherohe day. Her admission came,
according to Ms Mercer-Black’s own evidence, befatee was advised of her
dismissal. In such circumstances | consider thpleyer had enough knowledge —
they had put the concern and despite initial degfvlich perhaps aggravated matters

further) obtained an admission.

[41] | consider that most employers would, in such cmstances, dismiss and
justifiably so as the admitted conduct is, | codelutotally destructive of the trust that
is an essential element in an ongoing employmeangement, especially given the

fact this agreement was initially founded on pesasdmendship.
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[42] Even if the above conclusion is wrong, | do notidnad the outcome would

alter.

[43] As said earlier, Ms Mercer-Black’s claim relies procedural deficiencies

and, in particular, a claim she was not allowedxplain.

[44] | consider her ‘justification’ deficient. | heamVidence from a number of
Zaibatsu's employees. Most were called by the @mgpbut one appeared on
Ms Mercer-Black’s behalf. Their evidence was cstgit — all staff (including Ms
Rebecca Smith who was called by Ms Mercer-Blackgvkrthe rules — they were

liable for the costs that were, ultimately, incaren Ms Mercer-Black’s credit card.

[45] Additionally all agree that while they were awanattsome charges had been
incurred, Ms Mercer-Black did not seek a contribatifrom them. Instead she
appears to have done nothing more than demand iMith &ddress the issue. The
evidence would also suggest that when Mrs Smitliectdy responded by saying

approach the staffis Mercer-Black chose not to.

[46] Explanation aside, and even if | concluded thatdisenissal was unjustified
on some procedural ground, section 124 of the A&quires that | then consider
whether or not the ‘successful’ employee contridute the situation in which she

found herself and reduce any award accordingly.

[47] | can not get past the fact that theft is thefty éhgaging in that activity
Ms Mercer-Black contributed absolutely to the ditwa in which she found herself.
When the dismissal occurred, the employer had amssibn and an acceptance that
the behaviour was totally unacceptable. In sucbuoistances | would consider a
finding of 100% contribution appropriate.

[48] In Wilmshurst v McGuirg1999] 2 ERNZ 128 (a case involving a breach of
the duty of fidelity as opposed to theft) the Cduetd that there could be breaches
that exposed the employee to heavy penalty eveeribrmed in ignorance of the
employee’s obligations and notwithstanding what Mawormally be considered fatal
procedural deficiencies. The Court commented ttlare is not, in such
circumstances, any benefit in making an award aed temoving it. It went on to
suggest that when faced with such a situation thbumal (now read Authority)
should simply say there is no merit to the claird ano benefit should accrue.
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[49] Finally | comment on the claim of unreturned praperl have no evidence
that gives me any reason to question Mrs Smitldgestent that the property is no
longer present and therefore take the claim niéuart

[50] For the above reasons | conclude that irrespedtiveow Ms Mercer-Black’s

claim is considered, no remedies would accrue. diéam therefore fails.
Costs

[51] I reserve the issue of costs. | ask that the gmtty to resolve the issue but
failing that, and in the event that Zaibatsu wisheseek a contribution toward its
costs, it is required to file its application with28 days of this determination. A copy
shall be served on Ms Mercer-Black who is to fihyy aesponse within 14 days of the

application.

M B Loftus
Member of the Employment Relations Authority



