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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Douglas Melvile was employed by MarketSMART tdémational (NZ) Ltd
(“MarketSMART”) in a new business and account mamagnt role in May 2000. In the early
stages of his employment Mr Melville secured a nemtdf significant clients for MarketSMART,
the maintenance and management of which becammadjoe focus of his role. MarketSMART is a
wholly owned subsidiary of an Australian company;® Technologies (“DCS”). In late August
2004 discussions were initiated with Mr Melvillegeeding his role and shifting to a sales focus.
These discussions continued through Septembemaémanid-October concluding in the termination
of Mr Melville’s employment on 18 October 2004.

[2] Mr Melville says his dismissal was unjustifiablon the following grounds; it was
predetermined, prior to 18 October he had not veckiany advice his position could be made
redundant or that he could be dismissed and henatagiven an opportunity to prepare for the 18
October dismissal meeting. Mr Melville seeks reatement to his position with MarketSMART,
reimbursement of lost wages and commission and eosgiion for hurt and humiliation
consequent to his dismissal.

[8] MarketSMART says Mr Melville was dismissed foedundancy following an extensive
consultation process and his refusal to accepifies of redeployment. It says the dismissal and
redundancy process were conducted fairly and redbpm all the circumstances.

[4] The issues the Authority must determine are:

(i) the nature of Mr Melville’s dismissal — redwartty or otherwise;
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(i)  whether that dismissal was justified;
(i)  whether Mr Melville’s employment agreement piaes for ad infinitum commission
payments.

Background

[5] In mid-2004 DCS had stabilised after a periddsignificant financial difficulties and was
looking to grow revenue. MarketSMART is DCS’s mhumsiness asset and in late August 2004 the
Board resolved to build that asset. Part of tegolution involved restructuring Mr Melville’s role
Wes Ferguson, a director of DCS came to New Zeaban8il August to implement that resolution.
He met with Mr Melville in MarketSMART’s Aucklandffices that day and told Mr Melville his
job not longer existed and they wanted to develsples role in discussion with him. He asked Mr
Melville to prepare a sales plan for the next 1zhthe and Mr Melville agreed to provide one by 9
September. They were then joined by Paul Harpemeal manager, MarketSMART and Peter
Abotomey, another director of DCS and the detathefmeeting was reviewed.

[6] Mr Melville said Mr Ferguson spoke to him abautestructure and that the client servicing
part of his job would be removed so he could famugrowing new business. Mr Melville recalled

that Mr Ferguson told him the changes were goingajepen “with or without him” and that they

would advise him what he would be paid.

[7] On 1 September Mr Ferguson emailed Mr Melvélesummary of their discussion on 31
August. In particular it records Mr Melville’s aagment to “again pick[ing] up the role of direct
sales person” and to provide a sales plan by 9e8dr. The email sets out what should be in the
sales plan and detail of how Mr Melville could degeand implement the plan.

[8] On 8 September Mr Melville emailed Mr Fergusmoviding a summary of his current role
and the role he would prefer. This email includes:

“My role at MarketSMART to date:

As a result of very poor service provided by therk@dSMART IT Department, from mid/late 2002 to nad04
90% of my time has been spent working to retairStieents | acquired...

The role | would prefer:
Focus on and play an integral part in creating adb new business, quickly (while retaining exigtin
clients/revenue).

[9] Mr Ferguson responded by email the same dagaeledging Mr Melville’s past efforts and
referring to the “new and exciting growth path”helemail closes “I look forward to receiving the
plan”.

[10] Mr Melville prepared the sales plan and preddt to Mr Ferguson by 9 September. Mr
Melville was advised the sales plan would be disedswith the Board and their agreement sought.

[11] The Board approved the sales plan and Mr Nlelwas advised of this sometime during the
third week of September. Mr Harper, on instructivpom Mr Ferguson, began work on a
remuneration package for the new sales role. Mpeéfasays he discussed the package with Mr
Melville and relayed his concerns about the comimisstructure and in particular that he was not
happy losing commissions from existing clients to Ferguson. Mr Melville says no such
consultation took place. | find Mr Harper did diss the draft remuneration package with Mr
Melville; Mr Melville’s concerns are expressly refed to Mr Ferguson in the covering letter to the
letter of appointment.
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[12] On Friday 1 October Mr Ferguson convened epiebne hook up with Mr Melville and Mr
Harper to discuss whether Mr Melville agreed tcetak the new position. Mr Melville raised his
concerns that his salary would not be the samdlatche would not be paid any commission until
sales were made. Mr Ferguson told Mr Melville tiand over of existing clients would have to
occur that day and Mr Melville complied with thatstruction. There was no dispute the new
position was implemented from Monday 4 October. Rdrguson said that at the conclusion of the
1 October telephone call he understood the pane¥s in agreement. Mr Melville said he agreed
to nothing.

[13] After experiencing technical difficulties on @ctober Mr Ferguson emailed Mr Melville a
letter of appointment on 5 October setting out scdption of the new role, MarketSMART (NZ)
Sales position, detailing the handover and the raration package and concludes that Mr Melville
indicate his agreement by giving Mr Harper a sigoepy of the agreement by Monday 11 October.
The covering letter acknowledges Mr Melville’'s cents about the commission structure and states
this has been addressed with “salary smoothinghduhe change period”.

[14] Mr Melville was not happy with the offer andsdussed a counter-offer with Mr Harper.

Most of the details of this discussion are disputetl there is agreement Mr Harper offered Mr
Melville advice on how the counter-offer could leustured. On 8 October Mr Melville sent Mr

Ferguson an email setting out his concerns abautoffer and proposing another remuneration
package which included his current commission $iirec

[15] Mr Harper met with Mr Melville to clarify hisounter-offer. This information was relayed to
Mr Ferguson who emailed Mr Harper on 13 Octobelutiog:

“

My view is very clear. The job that Douglas hadvarketSMART no longer exists, we have now creaesw
sales position which has certain conditions andopmance metrics, we have offered that job to Dasigind
provided he can demonstrate a willing eagernesyrdsp the new challenge we would be happy for lim t
assume the role. If the role is unsuited to himafoy reason (his or ours) and we have no othetgalffer, he is
redundant to our needs and should be let go orbtsis.

[16] On 15 October Mr Ferguson emailed Mr Melville:

“Douglas,
Your reply has been considered, Paul will talk tw yabout this matter on Monday when he is back éwN
Zealand.”

[17] On 18 October Mr Harper asked Mr Melville irttte meeting room. Another employee was
present as a witness for MarketSMART. Mr Harpa@ntladvised Mr Melville he was dismissed
because his position had been made redundant ahdchaot accepted the new position offered.
Mr Harper then handed Mr Melville a dismissal letd@d his final pay, which included one month
in lieu of notice and a pay slip and explained hbe final pay had been calculated. Mr Melville
asked if he was expected to leave now and wash®icbuld work out the rest of the dakle said

he may as well go now and was given the optionlgarchis desk now or come back later. Mr
Melville then left the MarketSMART offices returrgra day or two later to pick up his personal
items.

Issues
(i) the nature of Mr Melville’s dismissal

[18] Mr Melville was employed in a new business agott management role. There was no
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dispute no new sales had been made for a numheraos and Mr Melville’s evidence was he was
obliged to spend 90% of his time on account manageémThe DCS Board resolved to push sales
in MarketSMART. Mr Melville was the only employee a sales role in MarketSMART. To
implement the Board’s resolution the decision waslento restructure Mr Melville’s sales position
to focus on sales and the account management dunaallocated to other employees - half the on
paper role and 90% of the in practise role was gavie Melville’s position was superfluous to the
needs of MarketSMART and there is no compellinglentce to suggest otherwise.

[19] Mr Melville was on notice from 31 August hisogition was redundant and entered
discussions with MarketSMART to develop a new roleussed on sales. Mr Melville expressed
his eagerness to shift focus to new business. MiviNe submitted a sales plan which was
accepted by the Board. He discussed with Mr Hattperemuneration package proposal and his
concerns were acknowledged in the written offeb ddctober. There is no dispute Mr Melville
handed over his client management role to othed@raps on 1 October and the new structure was
implemented from 4 October. MarketSMART’s remutiera offer for the new position was not
acceptable to Mr Melville and he was dismissed ®®ttober.

[20] For the above reasons | find Mr Melville wasrdissed for redundancy.
(i) was Mr Melville’s dismissal justified?

[21] Mr Melville says his dismissal was unjustifibécause there was no genuine motive for his
redundancy.

[22] There is no dispute Mr Melville was aware lascount management functions had been
reallocated to other MarketSMART employees; he ootetl the hand over of these jobs. By Mr
Melville’s own assessment this had the effect aigeing 90% of his job. Mr Melville’s position
had become superfluous to the needs of the busindsgl Mr Melville’s dismissal was motivated
for genuine reasons.

[23] Running parallel with the restructuring progewas the development of a new position
entirely focussed on sales. The new role was dgadiwith Mr Melville and he agreed to write a
sales plan for it. Mr Melville says there was niscdssion with him regarding the change in
remuneration. This claim is not supported by thidence; Mr Melville said he was told repeatedly
he would be advised of the remuneration packag¢htomew role, Mr Harper discussed the draft
remuneration package with Mr Melville and Mr Fergu's offer referred to these concerns and his
attempts to address them.

[24] Mr Melville says also that his dismissal wagustified on the grounds of procedural fairness.

[25] | have found the decision to make Mr Melviigdosition redundant was advised to him on 31
August. The restructuring was not put to Mr Méévihs a proposal; he was told by Mr Ferguson it
was going to happen “with or without [him]”. Mat@MART failed to consult with Mr Melville
prior to any decision being made to restructuregasition and this is a significant flaw in the
process.

[26] Mr Melville says he received no notice prior8 October of redundancy or the possibility of
dismissal and seeks to rely on the fact none otldwiments refer to redundancy or the possibility
of dismissal. Mr Melville was told at the meetinfj 31 August about the restructuring of his
position to focus on sales and that this was gtonigappen “with or without [him]”. Mr Melville
was on notice of the possibility of dismissal frahe outset of the process. Having engaged in
lengthy and detailed discussions regarding the nemasion package for the new position an offer



5

was made to Mr Melville which he rejected and ceued with a counter-offer. |1 do not accept the
significance of the process MarketSMART engagedith Mr Melville from 31 August 2004 was
not made clear to Mr Melville. Further, as an elgeced sales professional Mr Melville must have
been well aware of the consequences of non-acaaptdran offer.

[27] Nevertheless, the manner in which Mr Melvdlelismissal meeting was conducted fell below
the standards required. Mr Melville should haverbgiven adequate notice of the purpose of the
18 October meeting to enable him to seek advicéoaimdve a representative present. Mr Harper’'s
offer of advice on Mr Melville’s counter-offer uncessarily clouded the situation; if the offer was

not open to negotiation then Mr Harper should hawvequivocally told Mr Melville that.

[28] Mr Melville has a personal grievance for unjiisd dismissal because MarketSMART failed
to consult with him regarding the redundancy ofguosition and the manner in which his dismissal
was conducted fell below the accepted standard.

(i) ad infinitum commission payments

[29] Mr Melville confirmed the terms of his commiss structure are set out in his letter of
appointment dated 6 May 2000:

“THE REMUNERATION PACKAGE
As we have discussed, our suggestion is to edtablis agree on a base-level salary with a 10% cesiom
calculated against sales income net of externascos

Therefore, our proposal is:

Base Salary $42,000 per month gross
(Thisincludes an allowance to cover your own vehicle expenses)

Plus commission of 10% of income (net of extermats) paid monthly
Plus normal benefits (holiday, etc)”

[30] Mr Melville’s commission payment structure Igalwithin the ambit of the employment
agreement. It is part of his remuneration packagéere is no ad infinitum provision in the
employment agreement. | record that Mr Melvilld dot assert the commission payments were his
ad infinitum during the discussions around the neenation package for the new role.

[31] Mr Melville’s employment was terminated on O8tober. The employment agreement ended
on that date. The commission payments were paheoémployment agreement and do not survive
the termination of the employment agreement.

Remedies

[32] Having established his dismissal was unjustifMr Melville is entitled to a consideration of
the remedies he seeks.

[33] I have found Mr Melville’s dismissal for reddancy was motivated by a genuine commercial
reason. In such circumstances it is establishedlaion for lost wages can stand because the
challenge to the disestablishing of the positios hat been successful.

[34] Mr Melville seeks reinstatement to the positioom which he was dismissed. Reinstatement
is a primary remedy under the Act. | received ek from Mr Ferguson, Mr Abotomey and Mr
Harper that since Mr Melville’s dismissal the pasithas not been filled and the sales role has been
outsourced. | am satisfied the position no longests and it is therefore impractical to order
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[35] Mr Melville seeks compensation for hurt andmliation caused as a consequence of his
dismissal. He gave evidence that he was depresskembarrassed by his dismissal and suffered
insomnia and that these factors had a negative dmpa his family life. This evidence was
confirmed by his partner. | have found Mr Melvidledismissal was unjustified on procedural
grounds and any award of compensatory damages beusbtnfined to the effect of those process
flaws.

[36] MarketSMART is ordered to pay Mr Melville the sum of $5000.00 pursuant to section
123(c)(i) of the Act.

Costs

[37] The issue of costs is reserved. The partiesrevited to attempt to agree costs themselves. |
they are unable to do so they may apply to the #utthto determine costs.

Marija Urlich
Member of Employment Relations Authority



