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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Manchester Property Care Limited (“Manchester”)tcacts to provide commercial

cleaning and security; food services; washroomérygji car valet and airport services, to its clients

[2] Mr Lance Pearson is the Auckland Branch ManagemManHenk Kwakernaat is one of

three operations managers reporting to him.

[3] Mr McGoewn commenced employment with Mancheste® dmgust 2004. He was
employed as a Cleaner/Custodian and worked ondifiggeclient site. Mr McGoewn'’s hours of
work were 7.00am — 1.30pm each day. These houes altered by agreement on 7 September
2004 when Mr McGoewn’s finish time was extende@.@pm. Mr McGoewn reported to Mr
Kwakernaat. Mr McGoewn worked without supervisiornis role although Mr Kwakernaat had

occasion to visit the site and discuss issues MitMcGoewn.

[4] On 13 September 2004 Manchester received a comfrlam its client that Mr McGoewn
had failed to clean the boundary fence, which hegtled attention for some time, and that Mr
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McGoewn had complained to an employee of the ctigaitthe contract between the two
companies did not allow enough time to undertakbiglduties. Mr Pearson contacted Mr
McGoewn and told him he [Mr Pearson] did not wamtN¢Goewn going to the client to discuss
contractual matters. The following day, Mr McGoeapproached the CEO of the client directly

and discussed contract issues with him.

[5] Mr Brian McGeown was dismissed from his employnfentdisobeying a lawful and
reasonable instruction in that he deliberatelywiifiilly discussed contract matters with the client

of Manchester after being told specifically not tdr McGoewn says that dismissal was

unjustified.
[6] The respondent denies the dismissal was unjustified
[7] The issues for determination are:

* Did the employer carry out a full and fair investign into the misconduct?
* Was the decision to dismiss one that was operfdo and reasonable employer?

Did the employer carry out a full and fair investigation into the misconduct?

[8] Fairness and reasonableness requires that an esepkgiven an understandable account
of the allegations of misconduct with sufficient§paulars and enough time to provide the
employee with a real as opposed to a nominal oppitytto refute the allegations or mitigate the

conduct Qz (with exceptions) Food Processing etc IUOW Méwer NZ[1990] 1 NZILR 39.

[9] It was common ground that after two days of empleytMr McGoewn had been late for
work on both mornings. Mr McGowen accepted atitivestigation meeting that Mr Kwakernaat
raised the issues of lateness with him and disdusseimportance of punctuality. Mr Kwakernaat

says Mr McGoewn seemed unconcerned about his bmiravi

[10] On 26 August 2004 Mr Kwakernaat received a calnfitdr lain Butler, maintenance
supervisor of the client Mr McGoewn was providiganing services to. Mr Butler complained
that the canteen was a mess with dirty cups leftashed. Mr Kwakernaat was concerned that the
mess in the canteen would adversely affect staffleyed by the client and who were due to
commence work at 3.00pm that day. Mr Kwakernaatadiately attended the client’s site and
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mopped the canteen floor and did the dishes. OAwust 2005 Mr McGeown was reprimanded

for his failure to ensure the canteen was leftrckead tidy.

[11] As a result of further complaints about the clegnindertaken by Mr McGoewn, a
meeting was arranged for 7 September 2005 to digbesduties required to be carried out by him
and another Manchester employee Ms Aroha PauloKwékernaat, Mr McGeown, Ms Paulo and
Mr Butler, were present at the meeting. Duringrtieeeting all the cleaning requirements for the
client were discussed and a schedule of dutiesdintj indicative times for the duties to be

undertaken were agreed by all parties includingWdGeown.

[12] According to the schedule Mr McGeown was to coneplee cleaning of the boundary
fence between 12.00 and 1.30pm. Mr Butler appreddiir McGeown at about 1.30pm on
Monday, 13 September 2005 and asked Mr McGeowfletmdhe rubbish from around the
boundary fence. Mr McGoewn told Mr Butler it wonltlbe done as he had to leave at 2.00pm for

an appointment.

[13] Mr Butler then rang Mr Pearson and complained tiratoundary fence had not been
cleared for some time and that the rubbish waglimgllup along the fence to the motorway. Mr
Butler told Mr Pearson that he had asked Mr McGetawiean the rubbish up, but Mr McGeown

had refused as it was only ¥z an hour until hissfirtime.

[14] Mr Pearson immediately contacted Mr McGeown anttuieted him to stay at work and
complete the task. Mr McGeown explained to Mr Bearthat he could not stay as he had to attend
an appointment. Mr McGeown was asked to keepdiiphone on in order that Mr Pearson could

make contact with him.

[15] Mr McGeown then approached Mr Butler and told hima tasks on the new schedule
could not be completed in the timeframe required, that the new schedule did not have enough

hours in it.

[16] Mr Butler then relayed this conversation to Mr Bearcomplaining that Mr McGoewn
had discussed contractual matters with him. Mr&acontacted Mr McGeown at about 8.00pm
that evening after several failed attempts. MrsBaaold Mr McGeown that he would have to

attend a disciplinary meeting on the 15 SeptemB656 20 discuss ongoing performance problems.
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Mr McGoewn was advised that the meeting may resultsciplinary action being taken and that he

was entitled to representation. Mr Pearson alsbMo McGeown:

| would appreciate it if you didn’t go and discubs issues between Manchester and
yourself with Moore Gallagher. | don't think itdoing the relationship any favours
and it's a very important contract for us. | dondnt you going to the client and
discussing contract matters. Do you agree witthi

[17] Mr McGeown’s response, somewhat surprisingly, wés,“l don’t agree”. In response to
guestions at the investigation meeting Mr McGoewsknawledged that it was clear from this
conversation that Mr Pearson did not want him tegldirectly to the client about contractual

matters.

[18] The following morning, on 14 September 2004, Mr Mo@&n approached both Mr Peter
Graham and Mr Sam McCann, of the CEO and Operalitansager of Manchester’s client. He
expressed his view that there were insufficientreuthin the cleaning contract to complete all the
tasks required. In answer to questions at thestigation meeting about why Mr McGoewn took
this action when he had been told not to discugsensawith the client, Mr McGoewn told the

Authority that...I took it upon myself. | am experienced at tatkio clients.”

[19] The disciplinary meeting to discuss performanceassvent ahead on 15 September as
planned. During the meeting the issue of Mr McGo@pproaching the client's CEO was raised
and Mr McGoewn'’s explanation sought. Minutes & theeting, which were confirmed by Mr

McGoewn at the investigation meeting recorded MQdewn'’s response to the company at that

time as being:

... he felt [Mr Pearson] was wrong and he felt ndtqabout having taken the action. He said he wauly
apologise half-heartedly. [Mr McGoewn] went orstry that he has had the same sort of argumentgheith
managers of other cleaning companies and that ifdm directed not to discuss contract matters thith
client in future he would probably comply, reludisn

[20] Mr McGoewn was advised that the nature of the gis@ary meeting had changed and the
company wished now to escalate the matter to oseradus misconduct for Mr McGoewn'’s
deliberate disobeying of an instruction from hisnager. Mr McGoewn was provided an
opportunity then to adjourn the meeting to enalne to reconsider whether he wished to have

representation at the meeting.

[21] Mr McGoewn expressed his desire to continue wighrtteeting to resolve the issues.

Following further discussion the meeting was adpedrbriefly. On reconvening the meeting Mr
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McGoewn was advised that the company were tre&imgpproach to the client's CEO as serious
misconduct and that dismissal was a possibility. M@Goewn was advised that Manchester would
consider a final written warning if Mr McGoewn cdyprovide an assurance that he would work as
directed in the future. Mr McGoewn responded tieatvas completely without contrition and felt
no guilt about what he had done. The meeting emdiéda further meeting being arranged for 17
September 2004.

[22] The serious misconduct issue traversed at the ngeeti 15 September 2004 was
confirmed in writing to Mr McGoewn in a letter dfé same date. The meeting for 17 September

was also confirmed and Mr McGoewn was suspendqehgrpending the resolution of the matter.

[23] At the investigation meeting Mr Pearson confirmieak the fact of suspension was never

put to Mr McGoewn for his response before the decisias made to suspend him.

[24] The minutes recorded from the 17 September 2004imgeshow that Mr McGoewn was
given a full opportunity to provide an explanatesto why he approached the client and discussed
contractual issues directly after being informeduMas not to do so. He was aware prior to the
meeting that the company regarded the matter sdyiand the consequences included possible
dismissal. Mr McGoewn was provided with opportigstto seek representation. He chose not to

do so.

| am satisfied that the investigation carried out by Manchester was a full and fair
investigation.

Wasthe decision to dismiss onethat was open to a fair and reasonable employer ?

[25] Mr McGoewn was dismissed for failing to comply wahHawful and reasonable

instruction.

[26] For an instruction to be lawful it must not beglé, be within the scope of the agreement,
and must not demand the performance of any implessittlangerous taghvellington etc Clerical etc
Workers [IUOW v College Group Limit§t984] ACJ 315.

[27] Mr McGoewn was told twice (once on 7 Septemberagaln on 13 September 2004) by
his employer not to talk directly to client’s abauatters to do with the contract between the

company and its client. Mr McGoewn was employgd/tanchester not the client. The
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instruction to Mr McGoewn not to discuss contrattuatters with clients was not illegal and was

within the scope of the employmeagreement. The instruction was not impossiblevas it in any way
dangerous. It was therefore a lawful and reasenabtruction. | now turn to consider whether deeision

to dismiss was one open to Manchester to make.

[28] In order to justify a dismissal the Court of AppgeMan O’'War Farm Limited v Bree
CA, 169/02, 31 July 2003, para 30 has stated:

... an employer must have reasonable grounds foeviefi and must honestly believe that there has been
misconduct by the employee of sufficient gravitywtarrant dismissal. An employer must also carrytha
dismissal in a manner that is procedurally faihe minimum requirements of procedural fairnesdlzaethe
employer has properly investigated the allegatiazigen the employee an opportunity to be heard and
considered (with an open mind) that explanationoteefmaking the decision to dismiss (Mazengarb’'s
Employment Law (6ed, 2003) para 103.57).

[29] When an employer takes disciplinary action agaanstmployee it must ensure that what it
does is just and fair in all the circumstancese ifain focus of the Authority is not whether there
was misconduct but whether the employer had re¢®gaounds for believing that there was

misconduct.

[30] In W & H Newspapers v Oraf2000] 2 ERNZ 448, 457, the Court of Appeal at
paragraphs [31] and [32] said that
The Court has to be satisfied that the decisiodigmiss was one that a fair and reasonable emptaydd
have taken. Bearing in mind that there may be rtitaia one correct response open to a fair and rahton

employer, we prefer to use this in terms of “couldther than “would” used in the formulation usedhe
seconBP Oil casg1992] ERNZ 483 (CA) at 487.

The burden on the employer is not that of provinghie Court the employee’s serious misconduct,ofut
showing that a full and fair investigation discldsmnduct capable of being regarded as seriousondsict.

[31] In Oramthe Court of Appeal held that if a fair and reasae employer is able to view the
conduct disclosed by its investigation as deeplyaimng of the basic trust and confidence essential
to the employment relationship, it is hardly neeegdor the employer to consider whether in all

the circumstances the employee ought to be disthisggce dismissal will be within a range of

disciplinary measures available to the employeitftr choose from.

[32] Mr McGoewn received a copy of the Manchester Stdffrmation booklet which included
the Manchester’s code of conduct. According tocthée of conduct, refusal to obey a lawful and
reasonable instruction is deemed by the compangristitute serious misconduct. During the
meeting on 15 September 2004 Mr McGoewn told Mr&wathat he hadn’t read it because he had

a good idea of what the terms and conditions feammérs were and did not need to read it.



[33] During his explanations on 17 September 2004 Mr bl relayed his understanding
that employers in the cleaning industry take sefipthe issue of staff talking to clients about
contractual matters. He referred to a similaragitn he had encountered when employed by Sail
City Cleaners. He told Mr Pearson that Sail Citgaders had regarded his unauthorised

communications to its clients very seriously.

[34] | consider that Mr McGoewn’s employment experiemas such that he was well aware
that refusing to obey and instruction from his emypl not to talk to clients about contractual

matters was considered to be serious misconduct.

[35] During the disciplinary meeting on 17 September&08r McGoewn told Mr Pearson
that when he said on 13 September 2004, that headidgree not to discuss contractual matters
with clients directly, he meant that he disagreegrincipal that cleaners should not communicate
employment related matters to the client but feliberty to express his frustrations at the

constraints posed by the contract.

[36] Manchester told the Authority that Mr McGoewn’sians were of great concern to the
client. In an email dated 14 September 2004, MiteBtold Mr Pearson:

The CEO felt that it was not his problem and sumeabtne Operations Manager. He also believed theis
was between [Mr McGoewn] and Manchester. Neithas Wwe particularly impressed with being drawn into
the issue. If senior management did not know leefioat there were issues with the cleaning conthagst do
now.

Brian also bailed me up in my office yesterdayrai@n after you had spoken to him regarding thépeter
cleaning. Lance, enough is enough.

[37] Mr Pearson provided Mr McGoewn with an opportundatysuffer lesser penalty than
dismissal on the priviso that he would undertakietoaliscuss contractual matters with the client in
the future. Mr McGoewn was unable to give Manokieah emphatic undertaking and in fact,
during the disciplinary process and at the invesiogn meeting he consistently expressed his view
that he had a right to express himself to the thsme saw fit.

[38] For these reasons Manchester determined it couldnger have confidence in Mr
McGoewn not to repeat his conduct, and that Mr Me@ds continued employment could put its
relationship with it's client at risk.



8
[39] | consider in the circumstances of the instant ,cledecision made by the employer was
substantially fair and reasonable according testhadards of a fair-minded but not over-indulgent

person, | conclude that it was fair and reasonable.

[40] It follows that | must find that the dismissal of MicGoewn was justified and that Mr

McGoewn does not have a personal grievance ancelibaagemedies that he seeks are declined

Disadvantage Grievance

[41] Mr Bennett submitted that Mr McGoewn be compenstied separate personal grievance
for unjustified disadvantage suffered as a reduth® employer’s failure to consult over the

suspension.

[42] Section 122 of the Employment Relations Act 2008z the Authority to find a
grievance is of a kind other than alleged. Secti®? can apply when the factual matrix advanced in
support of an alleged grievance such as a dism@sas not support the existence of a dismissal

although it may support the existence of anothed kif grievance, such as a disadvantageNew
Zealand Van Lines Limited v Gr§}Q99] 1 ERNZ 85 (CA)).

[43] However, section 122 is not intended to allow jgarto ignore the provisions regarding the
raising of personal grievances within 90 days,agained in ss 114 and 115. If | were to accept it,
which | do not, the submission would have thataffeMr McGoewn never complained about the
suspension at the time of raising his grievanceifgustified dismissal. The possibility of a
disadvantage grievance only arose during the cafrge investigation meeting which was well
outside the 90 day time period.

Costs

[1] Costs are reserved. The parties are encouragisciasss and resolve the matter of costs
between them. In the event that they are unalde ®o they may lodge and serve memorandum in

the Authority for consideration.

Vicki Campbell
Member of Employment Relations Authority



