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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Brian McGeown says he was dismissed unjustifialylyibe of the partners in
his former employer, Andy Anderson’s Industrial\Begs (2007) Limited (AAISL).

[2] AAISL says the parties were not in an employmeidti@ship, rather the
relationship was one of principal and independentractor.

[3] An investigation meeting was convened in orderddrass whether there was
an employment relationship between the parties,thisddetermination sets out my

findings on the point.

[4] Additional matters discussed during the invest@atneeting, and having a
bearing on the employment relationship problem aNewill be referred to at the end

of the determination.



Background

[5] AAISL provides cleaning and other services to iridak premises. The

cleaning services are provided as a backup to egelar or day to day services
available on the premises — often by staff empldygdhe business operating at the
premises. Backup services are required when, doresreason, a special clean or
related service is sought in addition to the clegrservice usually operating. By
their nature AAISL’s services are often sought arad hoc, short notice basis, and at

the relevant time AAISL had no schedule of clidntservice on a regular basis.

[6] AAISL maintained a core workforce which numberedeth at the relevant
time. It engaged cleaners on an as and when eshbasis, under a document headed
‘contract for service, casual worker’. John Blacid his wife purchased the company
on 3 September 2007 and continued to use this methoperating until they became

more familiar with the business.

[7] Mr McGeown had been engaged to carry out a Chrsiciean in the holiday
period 2006-2007. The work lasted for some fouekge He approached AAISL for
further work in or about October or November 2087 spoke to Mr Black.

[8] Mr Black explained to Mr McGeown that he was mangghe business in the
same way as the previous owner, and that the saowdract for service, casual
worker’ document was being used. He told Mr Mc@edhere was no guarantee of
regular work, and he made no promise about the amoiwork that would be

available or length of time during which it would hvailable.

[9] The document was provided to Mr McGeown when henteg for his first
period of work on 2 December 2007. He signed @ esturned it. The document

was one page long, with relevant provisions inaigdi

() Background

This is an agreement for contract work, not forasglor wages. ...
The company has agreed to remunerate the contrafdorthe
provision of these services as required from tiroetime. The
contractor is aware that he/she is self-employed aasponsible for
their own ACC payments, holidays, student loans anther
payments.



(if)
(i)  Hours and Place of Work
... The Contractor has no fixed hours of work or mimin hours of

work. The company currently operates at the howsessary to
complete the work. ...

(iv)  Remuneration

The contractor shall be paid $125 per 8 hour wogkiday for
undertaking work onsite as directed or in propantithereof at an
hourly rate. ...

[10] Withholding tax was to be paid on Mr McGeown'’s reraration.

[11] Mr McGeown said he accepted work each time it widesred to him. That

occurred on three occasions, namely in respect @k vdone on 2, 14 and 23
December 2007. The incidents of concern to Mr Mm@® occurred while at work
on 23 December.

Whether the partieswerein an employment relationship

[12] In determining whether the parties’ relationshipswane of employment |
apply s 6 of the Employment Relations Act 2000,clifprovides in part:

“6. Meaning of employee

2)...

(2) In deciding ... whether a person is employed by awofierson under a
contract of service, the ... Authority ... must deteenthe real nature of the
relationship between them.

(3) For the purposes of subsection (2) the Court orAh#hority —

(a) must consider all relevant matters, including anwatters that
indicate the intention of the persons, and

(b) is not to treat as a determining matter any statetniyy the persons
that describes the nature of their relationship.”

[13] | also apply the following passage from the judgtradithe Supreme Court in
Bryson v Three Foot Six Limited (Nd:2)

‘All relevant matters’ certainly include the writteand oral terms of the contract
between the parties, which will usually containigadions of their common intention
concerning the status of their relationship. Thell also include any divergences
from or supplementation of those terms and conbtiwhich are apparent in the way
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in which the relationship has operated in practidé.is important that the Court or

the Authority should consider the way in which piagties have actually behaved in
implementing their contract. How their relationgloperates in practice is crucial to
a determination of its real nature. ‘All relevamiatters’ equally clearly requires the
Court or the Authority to have regard to featurdscontrol and integration and to

whether the contracted person has been effectiwaiking on his or her own

account (the fundamental test), which were impdrtaleterminants of the

relationship at common law. It is not until thewt or Authority has examined the
terms and conditions of the contract and the wayvinich it actually operated in

practice that it will usually be possible to examite relationship in the light of the
control, integration and fundamental tests.”

[14] Although the clauses in the contract which | haeteasit above are relevant to
the nature of the parties’ relationship, they ao¢ determinative of it. Thus the
provisions stating the relationship is one of ssifployment support a conclusion that
such is the case, but other factors of the kindudised in the above passage from

Brysonmust also be taken into account.

[15] Such factors include the extent to which hours ofkware prescribed, the
extent of the ability to accept or decline workhaitit penalty, and whether any time
off is paid for. Here the hours of work were defino the extent necessary to ensure
the necessary work was done, Mr McGeown was freétine work, and he was not
entitled to paid leave. In many cases provisidrthis kind support a conclusion that
the relationship is one of principal and independentractor, although they may also
support a conclusion that the relationship is oheagual employment. Indeed the

label ‘casual’ was also used in the document Mr Ea@n signed.

[16] The extent to which one party is under the ‘conwbkhe other regarding the
performance of the work is also relevant. HereMGeown was obliged to observe
the safety procedures in effect at the sites wineravorked, and was obliged to
comply with lawful and reasonable instructions cAIBL regarding the conduct of
his duties. In some cases provisions of this lsngport a conclusion that the
relationship is one of employer and employee, rathan one of principal and

contractor.

[17] A further consideration is the extent to which McG@kown could be said to
be working or in business on his own account. hdbbelieve that could be said of

him, which supports a conclusion that he was anl@yep.
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[18] In the light of that conclusion, | regard the foahcontrol exercised over his

work also supported the existence of an employragréement.

[19] On balance | conclude that the real nature of ¢étegionship was one of casual
employment. Since that means an employment rekttip existed, the Employment
Relations Authority can proceed to address Mr Ma@es employment relationship

problem.

Additional matters

[20] During the discussion at the investigation meeting existence of further
issues relevant to whether or how this matter ceotged became apparent. |
considered them sufficiently significant to raisern with the parties and embark on

some discussion of them. They were:

(a) whether the actions to which Mr McGeown took exmeptand which
formed the basis of his personal grievance, weeedttions of his
employer for the purposes of the personal grievance

(b) whether the termination of his employment was e#ecby his
employer; and

(c) whether Mr McGeown’s personal grievance was commeérna the
Authority within the 3 year timeframe set out in144(6) of the
Employment Relations Act.

1. Whether actions of concern were the actionk®&mployer

[21] Mr McGeown’s underlying concern was with commentads by ‘Frank’,
who Mr McGeown asserted was Mr Black’s businesgnear Frank was working on
the same site as Mr McGeown on 23 December 200 .wak said to have passed
adverse comment to Mr McGeown about the number ofWwdGeown'’s observed
absences from the site, to have said that Mr Mc@Gewas not paid to f- around, and
to have asked Mr McGeown why he should be kept banahe would not work on
heights. Mr McGeown has taken particular exceptmthe last of these comments,
and says the accusation regarding working on heightot true. He also said among
other things, in an account written in March 2008t Frank told him he was on his
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‘last legs’, and said at the investigation meetimat Frank told him this would be the

last day Mr McGeown would ‘work for us’.  Mr M&dwn took this as a dismissal.

[22] Frank was no more than another contractor on tiee dle was not part of
AAISL or its cleaning team. He was not a supenigoreman, member of the
AAISL management structure, or a business partndrveas not introduced to Mr
McGeown in any of those capacities. Mr McGeowrl $8@ assumed that Frank was
Mr Black’s business partner, but was not able §pwhy he made that assumption.
Nothing in his interactions with AAISL gave Mr Mc@e&n any grounds for the
assumption. Frank had neither actual nor ostensdpithority in respect of Mr
McGeown’s employment, so that he did not and cowlddismiss Mr McGeown.

[23] Some days later Mr McGeown telephoned Mr Black dse his concerns
about the exchange with Frank and his view thahkfread fired him. Mr Black said
he explained to Mr McGeown that he was the persah whom Mr McGeown

should be dealing and he would call Mr McGeowrindre was work. Since Mr Black
was outside Auckland and was conducting the coatiers by telephone while
driving a car, he asked Mr McGeown to call him whenreturned if he wished to

discuss Frank’s comments any further.

2. Whether actions of the employer amounted tsaisal which was unjustified

[24] It is open to a casual employee who ceases regeioffers of work to
challenge the cessation by raising a personal gmie on the ground of unjustified

dismissal.

[25] Mr Black’s account at the investigation meeting st he offered work to
Mr McGeown because Christmas was the busy periodjtbvas likely that work
would tail off afterwards. Contrary to Mr McGeowninderstanding there was never
an offer of work for the entire four week Christmaeriod, rather work was being
offered on a day to day basis. Early in 2008 MadRl attempted without success to
contact Mr McGeown to offer him more work, then ssé to do so when less work

was available.
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[26] Mr McGeown denied being contacted again. Howewepmeliminary view is
that a claim of unjustified dismissal based on ¢lrents described is weak and has
little chance of success.

3. Whether time limits were exceeded

[27] During the investigation meeting | pointed out to McGeown that he began

raising his concerns with AAISL in late Decembef2@&nd January 2008, but did not
commence proceedings in the Authority until 17 ®eto2011. That is outside the
three year time limit contained in s 114(6) of Aad.

[28] Accordingly it appears this matter cannot proceecabse it was commenced

out of time. Again, however, this is not my firetermination on the point.

[29] On a review of the material since the investigatiseeting, | have come to the
further view that it is arguable whether a persaravance was raised in early 2008
in terms of s 114(1) of the Act. If Mr McGeownisethod of expressing his concerns
did not amount to the raising of a personal grieeathen the grievance he now seeks
to address was raised well outside the 90-day gencs 114(1). An adverse final

finding on that point would also mean his grievanaenot proceed.

4. The next steps

[30] The parties may respond to the views set out i3 #ection of this

determination. To that end | make the followingedtions:

(&) Mr McGeown is to lodge in the Authority a stant setting out any additional
evidence relevant to the issues identified abovelding the raising of a grievance
within the 90-day time limit in s 114(1)), and magisuch further application as he

considers necessary, within 14 days of the datki®determination;

(b) Mr Black or AAISL is to lodge any written statent of evidence in reply within

14 days of the receipt of any statement receivexth fMir McGeown; and
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(c) If Mr McGeown wishes to reply to Mr Black’s geaent he is to lodge the reply in
writing within a further 7 days after receipt ofttstatement.

[31] On receipt of that material | will address with tharties a further procedure

for resolving those issues.
Costs
[32] Costs are reserved. If either party seeks an dallerosts the matter will be

addressed in association with the resolution obtha/e matters.

R A Monaghan

Member of the Employment Relations Authority



