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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The Applicant, Ms Joanne McFadgen, claims thaRéspondent, Auckland Council,
breached the employment agreement between themailipgf to pay the contractual

redundancy compensation due to her (“The Redund@naypensation”)..

[2] Ms McFadgen also claims that she has suffered arstifiable disadvantage in her
employment as a result of Auckland Council resilirgm previous express assurances that it

would pay her The Redundancy Compensation.

[3] Ms McFadgen further claims Auckland Council breathle duty of good faith

which it owed to her.

[4] Auckland Council claims that the Authority does fatve jurisdiction to hear Ms
McFadgen’s claim on the basis that Ms McFadgemdidhave an employment relationship

with Auckland Council.
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[5] Auckland Council further claim that the Authoritges not have jurisdiction to order
Auckland Council to pay redundancy compensatioresisuch compensation is expressly
excluded by operation of the Local Government (Aaic# Transitional Provisions) Act 2010

(“Transitional Provisions Act”), section 104(1).

Issues

[6] The issues for determination are:

a. Whether the Authority has jurisdiction to hear MsMadgen’s claim against

Auckland Council.

b. Whether Auckland Council breached the employmergergent by failing to
pay Ms McFadgen The Redundancy Compensation;

c. Whether Ms McFadgen suffered an unjustifiable diaatage by Auckland
Council resiling from previous assurances that vuld pay her The

Redundancy Compensation;

d. Whether Auckland Council breached the duty of gfaith which it owed to
Ms McFadgen.

Background Facts

[7] Ms McFadgen commenced employment with Auckland Cituncil (“ACC”) as a
Business Process and Systems Consultant on 19ry&0(9. Ms McFadgen worked in the

Data Services division.

[8] Ms McFadgen was employed subject to an individuapleyment agreement
(“IEA™ with ACC which provided at clause 11.5 thah the event of redundancy, Ms
McFadgen would be entitled to compensation of eigheks’ fixed pay for the first year or
part year of service, and for two weeks’ fixed faythe second and each subsequent year or

part year.

[9] ACC is a local authority pursuant to the Local Goweent Act 2002. Auckland
Council was established on 1 November 2010 follgvtire merger of a number of prior local
authorities, referred to as Existing Local Governtmiguthorities ("ELGO”), of which ACC

was one.



[10] The Auckland Transition Agency (“ATA”) was a staity body established under the
Local Government (Tamaki Makaurau Reorganisatioe} 2009, and was appointed to
oversee the transition of the ELGOs to the new Aarak Council. The ATA ceased to exist
on 31 October 2010.

[11] Pursuant to the Local Government (Auckland Tramsél Provisions) Act 2010, the
Interim Chief Executive of Auckland Council (“ICE"pr the ATA acting on his behalf, made
decisions regarding whether ELGO employees wouldrbeided with offers of employment

with Auckland Council, or would have their employmhéerminated, following transition.

[12] The Local Government (Auckland Transitional Praws) Act 2010 specified that
redundancy compensation was not available in catese ELGO employees received an
offer of employment from the ICE or ATA that wagthame or substantially similar to their

existing terms and conditions of employment.

[13] Ms McFadgen said that existing employees were eaged by the ATA to apply for
jobs within the new Auckland Council structure, dbgobs being advertised internally by

means of “New job notification emails” sent fronettSnaphire” system.

[14] Ms Elvidge, currently Human Resources Busines:Bart Finance and Governance,
Auckland Council, was previously employed by ACQldrad been seconded to work full-
time for ATA for four work streams: Finance and dsary, Risk and Assurance, CCO
Monitoring and Property. Ms Elvidge said that &r nole with ATA she was responsible for
writing workforce plans, determining whether thdego identified in those plans were
substantially similar or substantially different @hcompared with existing roles in ELGOs,

and communicating this information to employees.

[15] Ms Elvidge explained that during the time of hecaselment to the ATA, she had
worked at two different locations, these being aitin the central city building, or at the
Graham Street building, where she had a desk oekrtCraig Morris, who had also been
seconded to the ATA team from Manukau City Coudailing the period August 2010 until
30 October 2010.

[16] Ms Elvidge said that there was an information ses$or Finance Groups within
ACC in early June 2010, which Ms McFadgen confirtteat she herself had attended. Ms
Elvidge stated that one of the key messages pextentthe information session highlighted

that where the new roles were substantially sinidagxisting roles, and where there were the
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same number of roles in both the current strucamek the proposed structure, the new roles
would be filled by matching existing staff to theriMls Elvidge explained that this approach
was consistent with the intent of the applicabgdation which was aimed at minimising
redundancies and ensuring that most of the ELGOlmmes transferred to Auckland

Council.

[17] Ms McFadgen said that she had been informed ainfloemation session that if
employees were offered a substantially similar balsed at the same location, there would be

no entitlement to redundancy compensation.

[18] Ms Elvidge said that the information provided a¢ thformation session was made
available on the ATA Staff Transition website antranet for employees to access, and that

employees were also provided with hand-outs comgitne information.

[19] Ms Elvidge said that in early September 2010 ATAydre the process of issuing
letters to all ELGO employees. The letters eittunfirmed that the employee had an offer of
employment and if so, what were the terms of tffiierpor advised the employee that their
employment would terminate on Transition. Ms Bij@ explained that the ELGOs were not
involved in this process, other than by providinfprmation to the ATA, and delivering the

ATA letters to employees.

[20] Ms McFadgen said that she received a letter dafe8ebtember 2010 confirming
that she had been matched to a position in the landkCouncil, this being a Financial
Systems Analyst position, which was substantidhyilar to the position she held with ACC.
The letter stated:

Please note that as this position is the same/anbatly similar to
your current position withAuckland City Councilyou will only be
entitled to redundancy compensation if you dedliveeoffer_andthe
location of the position meets the test of a ‘d&ife’ location. (Refer
s98 (4) & (5), s104(1), Local Government (Aucklan@nsitional
Provisions) Act 2010) ....

If you wish to accept this offer, you must sign asttirn a copy of
this letter byTuesday 21 September 2010 Acceptance of this offer
will mean that you will not be considered for otmeles through the
change process. However if you wish to continuk amy other job
process please advise us urgently.

[21] The signature on the letter is not legible, butléteer was stated as being signed on

behalf of Doug McKay, Interim Chief Executive of éidand Council.
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[22] Ms McFadgen said that she had considered the @osiffered, but also applied for

one other position, with the job title IS Busin&edationships Analyst Finance. This position
was substantially different to her existing positigith ACC, but Ms McFadgen said she had
been attracted to the position because it offeerdaldditional challenges. The position was
advertised as being a salary band ‘H’ position, neig her existing position was salary band
‘G’; this meant that the IS Business Relationsi#palyst Finance role offered more room for

long term career and salary growth than her exgtimsition, or the substantially similar role

which she had been offered. Additionally in thider Ms McFadgen said she could make

greater use of her IT skills which was attractiwénér.

[23] Ms McFadgen said that as the letter of offer fog #inancial Systems Analyst
position had to be signed and returned before tbbgble date when she would learn the
result of her application for the IS Business Refehip Analyst- Finance position, she was

advised to accept this offer.

[24] Ms McFadgen stated that on 28 September 2010, T#ewrote to her offering her

the IS Business Relationships Analyst Finance joosit The letter stated:

| am pleased to offer you employmenti@sBusiness Relationships
Analyst — Finance, Customer Relations, InformatioBervices with
Auckland Council fom 1 November 2010. This position is not the
same/substantially similar to your current positiaith Auckland
City Council. ...

Please note that as this position is not the sambstantially similar
to your current position with Auckland City Coungibu will be
entitled to redundancy compensation if you decthme offer (Refer
s104(1), Local Government (Auckland Transitionab\sions) Act
2010) and you are not offered a substantially simflosition that is
not in a “different” location (s98 (4) & (5) (LocalGovernment
(Auckland Transitional Provisions) Act 2010)

[25] Ms McFadgen said she was very pleased and exateective the offer given the
prospects for growth and the higher salary bandi@n 9 October 2010 Ms McFadgen
received an email from Ms Stephanie Bannister, arlinent Coordinator at the ATA,

asking her which of the two positions she wisheddcept.

[26] Ms McFadgen replied by email on 11 October 201 bfioming acceptance of the IS

Business Relationships Analyst Finance positiom] asking Ms Bannister to confirm the

salary for the position. Ms Bannister replied faene day, confirming that Ms McFadgen’s
acceptance of the offer had been entered on thebase, and confirming the salary as
$80,000 per annum.



[27] Ms McFadgen stated that shortly after receiving Basinister’'s confirmation of her
acceptance of the IS Business Relationships And@ysince position, she noticed on the
ATA Staff Transition website that the position Hagken listed as being salary band ‘G”. This
was a matter of concern to Ms McFadgen, who saitidhe of the main reasons she had been

interested in the position was that it had beereetbed as being salary band ‘H'.

[28] Ms McFadgen said that, assuming it to have beeoriiectly recorded on the

Transition website as salary band ‘G’, she immetiya¢mailed Ms Bannister requesting that
the listing be amended to salary band ‘H. Ms Bstenireplied by email on 12 October 2010,
stating that she had discussed the matter witheifmeineration manager, who had confirmed

that the position was a salary band ‘G’ position.

[29] Ms Bannister emailed Ms McFadgen the same dayhattache original job listing
which specified a salary band grade of ‘H”. Ms Mdgen requested clarification of the

details of her new position as soon as possible.

[30] On 13 October 2010 Ms McFadgen received an enwih fr Morris to whom the
matter had been referred by Ms Bannister. In thaileMr Morris confirmed that he had
checked the job evaluation for the position, conéid it was salary band ‘G’ and that the

Snaphire reference to the position as salary bidhdias a data entry error.

[31] Ms McFadgen responded in an email later that samg d3 October 2010,
explaining that: I'had already been offered and accepted a positidrand ‘G’,and that the
salary band grading had been the main motivationhér acceptance of the IS Business
Relationships Analyst Finance position. Ms McFadgeked for further clarification around

the salary band issue for the IS Business ReldtipaAnalyst Finance position

[32] Mr Morris responded by email later that day, exgiteg that he had met with the
Careers Centre Manager to clarify the situatior aonfirmed that it was not only the IS
Business Relationships Analyst Finance positiohalso other positions had been incorrectly

advertised as salary band ‘H’.
[33] On 14 October 2010 Ms McFadgen emailed Mr Morrigimgattaching the 28
September 2010 offer letter for the IS Businesaf@iships Analyst Finance position, which

contained no reference to a reduction to salarg b@h

[34] Mr Morris responded to that email later that dr. Morris advised that:



The offer letter sent to you is an offer of a neW.j Your first job

offer letter from Auckland City Council did not sjgg a job band and

neither does this one..
[35] Mr Morris continued in the email to explainathalthough there had been an error in
the original advertisement of the IS Business Reiahips Analyst Finance position, there
was no intention to review the salary banding eftble. Mr Morris stated at the conclusion
of the email:

In view of the circumstances of your acceptanceyoi wish to
decline the offer then we will advise your ELGOtthau will be
entitled to redundancy compensation.

[36] Mr Morris explained that his offer to Ms McFgeh of redundancy compensation was
made on the basis of his erroneous assumptionsiimathad declined two substantially

different roles, and was therefore eligible foruedancy.

[37] Ms McFadgen said that upon receipt of the é€raad this information, she had
looked at clause 11.5 of the IEA which set the nelduncy compensation to which she would
be entitled in the event of redundancy. Ms McFadsgd she had calculated that she would

be entitled to a payment equal to approximatelyw&éks’ salary.

[38] On 18 October 2010, having considered heroogti Ms McFadgen had advised Mr
Morris by email that she had decided to acceptoffisr of redundancy, and asked if Mr
Morris could pass on this information to her ELG@jch Mr Morris confirmed he would do

by return email stating™Will do” . This email was copied to Ms Elvidge.

Email Correspondence 19 October 2010
[39] At 10.00 a.m. on 19 October 2010 Ms McFadgaeived an email from Ms Elvidge

which stated:

Hi Joanne,

It sounds like there is a bit of confusion aroundrysituation.

You were offered a Type 1, Substantially Similée.ro

Where there is a vacancy, and a Substantially &milype 1
Candidate, a fixed term position with delayed rathncy is not an

option to be offered.

Your job is still in the new structure. You haeeib offered the role.
If you turn it down, you will not be entitled tadtendancy.
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Please advise by COB you (sic) acceptance or fibere really is no
more time to make these decisions.

Please call me if you have any questions, or wikidto discuss.

[40] Ms Elvidge said she was not exactly sure hdw ®ad become aware of Ms
McFadgen'’s situation, but did remember having 9deriMicFadgen’s name on a redundancy
spreadsheet and had investigated this as she veas #vat Ms McFadgen had been offered a

substantially similar position.

[41] Ms McFadgen said she had been confused by IMdde’'s email as it was contrary

to Mr Morris’ assurances regarding her entitlentenmedundancy compensation.

[42] Ms McFadgen emailed Ms Elvidge at 11.14 a.xpl&ning:

You are correct, | was offered a type 1 role fas fosition of which |
declined, because | accepted another role in ITEC doBusiness
Relationship Analyst in Finance. Changes in threurnstances of
this “new” role | was offered, ended up with me rxpioffered
redundancy (please see attached email), of whadtépted.

[43] Ms Elvidge responded by email at 11.21 a.mnficaing that as Ms McFadgen had
been offered a substantially similar role in thevrsructure, which still existed and was
vacant, Ms McFadgen was not eligible for redundacmypensation. Ms Elvidge concluded

that email by asking Ms McFadgen to contact hehé& wanted to discuss the matter.

[44] Ms McFadgen replied by email at 11.44 a.matisy that the process had left her
feeling upset and disillusioned, thus that she wdnto leave ACC irrespective of a
redundancy entittement. Ms McFadgen thanked MsdBé for her offer to discuss the
situation in person, but concludetl:think | need time to get my head around thisdvefl

can speak to anyone.

[45] At 11.50 a.m. Ms Elvidge responded reconfirgnthat her offer to meet to discuss

the matter was still open, and that the substéygahilar role position was still vacant.

[46] Ms McFadgen emailed Mr Morris at 12.21 p.mfoiming him that her ELGO had
told her she would not be eligible for redundan@mpensation, and asking him for

clarification.
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[47] Mr Morris stated that he had discussed thetenatith Mr Eddy Van Der Weerd, at
that time Acting Group Manager, Human Resource&GE. Mr Van Der Weerd said Mr
Morris had explained to him that Ms McFadgen waslideg an offer of a substantially
different position to her existing position with Cand that consequently she was entitled to
redundancy compensation. Mr Van Der Weerd saichég had no difficulty with the
approach proposed by Mr Morris.

[48] Mr Morris emailed Ms McFadgen at 2.17 p.mn the email Mr Morris stated:l “
have been in touch with Eddy Van Der Weerd andasealgreed to redundancy.

[49] Ms McFadgen said that Mr Morris’ assurance tfiaVan Der Weerd had confirmed

her redundancy entitlement set her mind at reserngMr Van Der Weerd's position as the
Acting Group Manager, Human Resources at ACC. M&adgen said that she had believed
on the basis of this assurance that both the AToArem ELGO had approved her redundancy.

[50] At 14.42 p.m. Ms McFadgen emailed Ms Elvidgatiag: ‘1 have had confirmation
from Craig Morris in the ATA Change Support teahattfor my unique situation, they have

agreed to redundancy.”

[51] Ms Elvidge responded at 14.50 p.m. explainingt when Mr Morris had provided
Ms McFadgen with the redundancy entitlement infdram he had been unaware that she
had turned down a substantially similar positiom] aeiterating that Ms McFadgen was not
entitled to redundancy compensation. Ms ElvidgeedsVis McFadgen to confirm whether

she wished to accept the substantially similar.role

[52] Ms McFadgen stated that she was confused astlessed by the conflicting
information she was being given by Ms Elvidge, Motis and indirectly from Mr Van Der
Weerd. At 3.38 p.m. Ms McFadgen emailed Ms Elviegé copies to Mr Morris and Mr

Van Der Weerd. Ms McFadgen asked for clarificatbthe process, explaining

... throughout this process | have always been utiteiassumption
that all the offer information was readily availabto the people |
engaged with throughout this conversation. | waalkb like to add
that Craig was aware of the other offer, as we Hatussed it in our
earlier emails (18 October), when | was given the option to return to
that role, so |I assumed he had access to the gpeqif this
agreement. The disclosure of the previous offera{e13" October)
was made prior to the offer of redundancy being endd® October),
and | did not seek redundancy, it was offered towhen we could
not come to an agreement about an HR error madegards to the
conditions of another offer made to me.
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[53] Ms McFadgen said she received no responskigcetnail from Ms Elvidge, nor did

Mr Morris or Mr Van Der Weerd contact her.

[54] On 20 October 2010 Ms McFadgen received arddétom the ATA, dated 19 October
2010, confirming the termination date of her empient as the 31 October 2010. The letter
stated that Ms McFadgen would not be paid a redwydantittement on the grounds that she
had previously declined a substantially similaripas. The letter also confirmed that Ms
McFadgen was entitled to apply for any vacancigs wuckland Council until 31 October
2010.

[55] Not having had a response to her email of 3338. on 19 October 2010, Ms
McFadgen emailed Ms Elvidge on 21 October, copisd to Mr Morris and Mr Van Der
Weerd, asking for clarification of the situatiorguesting a discussion regarding the terms of

her departure from ACC, and seeking an extensidwetdermination date.

[56] Ms McFadgen said that having received no raspdrom Ms Elvidge, Mr Morris or
Mr Van Der Weerd, she telephoned Ms Elvidge anedskMs Elvidge had read her email.

Ms Elvidge said she had not done so but assurebldéfFadgen that she would do so.

[57] Ms McFadgen said that despite these assuraM=&lvidge did not respond to her
emails of 19 and 21 October 2010, and so she tefegghMs Elvidge again on 22 October
2010 and left a message. Receiving no responsayltfisadgen emailed Ms Elvidge, Mr
Morris and Mr Van Der Weerd at 16.00 on 22 Oct@&0 seeking clarification.

[58] On 26 October 2010 Ms Elvidge emailed Ms Majad Ms McFadgen said that in
the email Ms Elvidge refused an extension to Ms atigen’s leaving date and failed to
address any of the substantive issues raised bWyidfadgen.

[59] Ms McFadgen’s employment terminated on 31 ©et®010.

Determination

Does the Authority have the jurisdiction to hear Ms McFadgen’s claim against

Auckland Council?

[60] Ms McFadgen was employed by ACC, which ceasedxist on 31 October 2010.
The purpose of the ATA as defined in s 7 of thedloGovernment (Tamaki Makaurau

Reorganisation) Act 2009 included:
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i. to establish a single unitary authority to govehe tentire
Auckland region on and from 1 November 2010

il. to dissolve the existing local authorities that gov the
Auckland region ...

iii. to establish an entity to facilitate the transitiomthe new
local government arrangements ...

[61] Functions and duties of the ATA as defined ib3 of the Local Government (Tamaki

Makaurau Reorganisation) Act 2009 included:

iv. to plan and manage all matters in relation to the
reorganisation ...

(d) to provide information to existing local government
organisations and their employees in relation tce th
reorganisation

(2)(b) to develop a change management plan thaudes
protocols and processes for managing the transitibn

(i) staff from existing local government organisats to the

Council structure ...
[62] The functions and duties of the ATA also irddd the ability to second employees
from any existing local government organisationhi® ATA, pursuant to s 13(f) of the Local
Government (Tamaki Makaurau Reorganisation) Act2@mnployees of the ATA who were
seconded remained employed by the relevant ELGQupnt to s (13)(4) of the Local

Government (Tamaki Makaurau Reorganisation) Act9200

[63] The Local Government (Auckland Transitionab¥sions) Act 2010 set out in s 107
which employer was to be responsible for the paynoéncompensation in the event of
redundancy. In respect of Ms McFadgen this wabedher existing employer since her

employment was terminated on 31 October 2010:

(1) If an employee’s employment is to be terminatieel employee’s

existing employer must ensure that any compensatigable under

section 104 is paid to the employee on or befor®&bber 2010.
[64] Ms McFadgen was not employed by the ATA, hoareifind the ATA to have been
acting in effect as an agent for the ELGOs, inaigdhCC, at all material times. Although
the ATA was established by statute, rather thandospecifically authorised by the ELGOs to

act on their behalf, | consider that by virtue lo¢ tstatute the ATA was authorised to act on
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behalf of the ELGOs in the matter of determinintpei the termination of employees of the

ELGOs, or their transition to Auckland Council.

[65]  Significantly it was the ELGOs who funded thedundancy costs. | also find it
significant in reaching the conclusion that the A@igted in an agency capacity that all the
employees of the ATA remained employed by theipeeive ELGOs, and in particular that
Ms Elvidge remained employed by ACC during the @ettof her secondment when acting in
respect of the implementation of the redundancieghe ATA, and indeed Mr Morris
remained an employee of Manukau City Council dutimg period of his secondment to the
ATA

[66] | consequently find that ACC remained liabte the termination of Ms McFadgen'’s
employment. In these circumstances s 35 of thealL@overnment (Tamaki Makaurau

Reorganisation) Act 2009 becomes relevant:

S 35 Dissolution of existing local authorities

(1) ©On 1 November 2010 each existing local autyes dissolved
and —

(a) the functions, duties, and powers of each iegidbcal authority
under any enactment become the functions, dutrespawers of the
Auckland Council;

(e) all rights, liabilities, contracts, entitlementand engagement of
each existing local authority become the rightabilities, contracts,
entitlements, and engagements of the Auckland @pand

(f) anything done, or omitted to be done, or tisab be done, by, or
in relation to, each existing local authority ... mie treated as
having been done, or having been omitted to be ,dom be done
by, or in relation to, the Auckland Council; and

(h) The completion of a matter or thing that wohbd/e, but for this
section, been completed by an existing local aithomust be
completed by the Auckland Council.

[67] I find that liability for the actions of botACC, and the ATA acting as agent on its

behalf, transferred to Auckland Council.

[68] In the event that my reasoning on this posisat out above is deemed to be at fault,
I nonetheless consider that it would not be eitguitable or natural justice to leave Ms
McFadgen without any means of recourse in this enatind in this respect s 161 of the

Employment Relations Act (“the Act”) is relevant.
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[69] Section 161(1) of the Act states that the Awitly has: ‘exclusive jurisdiction to make
determinations about employment relationship proisegenerally,”and subsection 161(1)

(r) states that this includes:

Any other action (being an action that is not dthgcwithin the
jurisdiction of the court) arising from or relate® the employment
relationship or related to the interpretation ofighAct (other than an
action founded on tort)

[70] In these circumstances, | determine that théhérity has the jurisdiction to hear Ms

McFadgen’s claim against Auckland Council.

Did Auckland Council breach the employment agreemenby failing to pay Ms

McFadgen redundancy compensation?

[71] The Local Government (Auckland Transitionab¥sions) Act 2010 set out at s 104
the conditions governing the employee’s entitlementedundancy or other compensation.
Section 104 makes it clear that in the event thatraployee accepted or declined an offer of
a position which was the same or a substantiathilai to their existing position with their
ELGO and was based at the same location, no comjpemss payable. In the event that an
employee declined an offer of a position that waistine same or substantially similar to their

existing position with their ELGO, contractual coemgation would be payable.

[72] Ms McFadgen had accepted the first offer mader, which was a substantially
similar position, but subsequently accepted thestsunially dissimilar position in preference

to that first offer.

[73] Ms McFadgen had been advised that in the ewénan employee declining a
substantially similar position at the same locatitve employee would not be entitled to
redundancy compensation, Ms McFadgen confirmedhatirivestigation Meeting that her

understanding on this point was quite clear.

[74]  Although Ms McFadgen subsequently accepted teth declined a substantially
dissimilar position, | find that this would not glace the provisions pertaining to redundancy

entittement in s 104 of the Local Government (Aackl Transitional Provisions) Act 2010.

[75] Moreover | find that clause 11 .6 of Ms McFad{ employment agreement is
relevant to consideration of whether there has l@ebneach of s McFadgen's employment

agreement in respect to the payment of redundammypensation:
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In the event of the restructure, merger, amalgaomtilease or
reconstruction of all or part of Auckland City Cailp or

privatisation, such that your employment is ternmdaand you are
offered employment with any party to the restrusdur merged,
amalgamated, leased or reconstructed entity ondearmd conditions
which are generally no less favourable than youstig terms and
conditions, Auckland City Council will be under obligation to
provide you with any form of notice of redundancgampensation.

[76] However Ms McFadgen’s claim to redundancy cengation does not arise out of the
transition procesper se but rather as a result of representations madeuloiland Council's

representatives in the matter, and | shall nowestdthis aspect of Ms McFadgen’s claim.

Did Ms McFadgen suffer an unjustifiable disadvantag by Auckland Council resiling

from previous assurances that it would pay her redndancy compensation?

[77] | consider that the doctrine of promissory opgiel is relevant to this case.
Promissory estoppel is an equitable doctrine, &edAuthority, pursuant to s 157(3) of the

Act, is enjoined to act:ds it thinks fit in equity and good conscience”.

[78] The elements which must be established toxdoan action based on promissory

estoppel are:

e A clear unambiguous representation or promise erptrt of one party to the other

party; and

* Reliance by the party to whom the representatios mvade to such an extent

that it would be inequitable to resile from thenegentation.

Clear and unambiguous representation
[79]  In National Westminster Finance NZ Ltd v National BahkZ Tipping J stated:

The decisions of the Court Wham-O MFG Co v Lincoln Industries
[1984 1 NZLR 641land Gillies v Keogh[1989] 2 NZLR 327have
emphasised the element of unconscionability whiets through all
manifestations of estoppel. The broad rationalesibppel, and this
is not a test in itself, is to prevent a party frgoing back on his word
(whether express or implied) when it would be usc@mable to do
so.

111996] 1 NZLR 548
? |bid at 549
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[80] Ms McFadgen was offered and accepted a paositihich had been advertised as
being on salary grade ‘H’. It was only sometimbsquent to her acceptance of the position
that Ms McFadgen discovered that the position heaenbincorrectly advertised as being
salary grade ‘H” when it was in fact salary gra@®.‘ This error was made, and freely

admitted to have been made, by or on behalf oAi®.

[81]  Mr Morris having confirmed that an error hagelelm made, advised Ms McFadgen that
there was no intention to review the salary bandanghe IS Business Relationship Analyst
Finance position and that ATA would advise Ms Maofems ELGO, ACC, of her

entitlement to redundancy compensation.

[82] Ms McFadgen had not raised the issue of rednogl compensation, nor had she
sought it. It was Mr Morris, a senior member of tiEA Support Change Team who made

the representation to Ms McFadgen.

[83] Mr Morris stated in evidence that he had mteoffer of redundancy compensation
to Ms McFadgen on the basis that she had receivedfer of a different role, had accepted it
and only after she had accepted it, had been atitiee the remuneration band had been
erroneously advertised. The offer of redundanaypensation was made in order to allow
Ms McFadgen to decline the different role of IS Bess Relationship Analyst Finance
position which she had accepted based on the atiggpresentations made by ATA which

were subsequently found to be erroneous.

[84] Mr Morris stated that at the time of makinge ttedundancy compensation offer, he
was under the mistaken impression that Ms McFadgeh been offered two substantially

different positions.

[85] However the email from Mr Morris sent to Ms Kadgen on 14 October 2010
indicates that Mr Morris had seen the first offettdr made to Ms McFadgen. In that email
Mr Morris refers to the first job offer not havisgecified a job band, something of which Mr
Morris would only have been aware if he had seenlatter. The first offer letter dated 16
September 2010 clearly stated that the positioeredf was the same/substantially similar to
your current position”. Consequently Mr Morris should have been aware that other
offered position being the same or substantiallyilar to Ms McFadgen's meant Ms

McFadgen was ineligible for redundancy compensdigsed on the statute provisions.

[86] I consider on this basis that Ms McFadgenagably believed, based on Mr Morris’

email of 14 October 2010 that Mr Morris was awafehe first job offer and that he was
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aware that it was the same or substantially simitard that therefore the redundancy
compensation offer that he made was related teghend job offer and was in recognition of

the error which had been made.

[87] I find Ms McFadgen’s reliance on Mr Morris’ silance as to redundancy
compensation to have been reasonable given Mr Masanior position in the ATA, his
assurance that Mr Van Der Weerd had confirmed édundancy entitlement, and the fact
that Mr Morris had all the relevant information cemning Ms McFadgen’s job offers
available to him, and his indication to her by vadyhis email reply on 14 October 2010 that

he was aware of the content of the job offers.

[88] I find that there was no intention on Ms McKEad’s part to deceive Mr Morris, and
she was entitled to rely on his email of 14 Octd@t0 as confirmation that he was aware of

the substantially similar offer she had received.

[89] Moreover Ms McFadgen had, in an email dateddd®&ober 2010, provided Mr
Morris with the information that she had alreadgegted a position on the same salary
banding as her existing position. It would haverbeeasonable of Ms McFadgen to conclude
that this information would have alerted Mr Mortcs the fact that this was a substantially
similar position and if there had been any confusia Mr Morris’ part as to what job offers
she had been made, he could have checked thismafion, given that he was a senior

member of the ATA Change team with access to tha Acords.

[90] Having received this unsolicited offer of rediancy compensation from Mr Morris,
Ms McFadgen considered her options, and having danedecided to accept Mr Morris’
offer. Ms McFadgen confirmed her acceptance obffer to Mr Morris on 18 October 2010
and requested that he inform her ELGO of her degisi Mr Morris confirmed to Ms

McFadgen that he would inform her ELGO, there wasindication at this point to Ms

McFadgen that he had made any error by offering reelundancy compensation, and
therefore Ms McFadgen was entitled to continueetg on Mr Morris’ assurances as to her

entitlement to redundancy compensation.

[91] Following Ms Elvidge's advice to her that skheas not entitled to redundancy
compensation, Ms McFadgen confirmed her understgndi Ms Elvidge in an email dated
19 October 2010 that it was th€langes in the circumstances of this “new” role@hich had

resulted in the offer of redundancy compensatiameto
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[92] Following Ms Elvidge's response, Ms McFadgaformed her (Ms Elvidge) that the
process had left her feeling upset and disillusipise much so that she wanted to leave ACC

even without redundancy compensation.

[93] Ms McFadgen also emailed Mr Morris to informmhthat her ELGO had advised her
that she was not eligible for the redundancy corsgton offered by him. Mr Morris’

response was to discuss the matter with Mr Vanvideerd.

[94] | find that it would have been prudent of bdfih Morris and Mr Van Der Weerd to
have undertaken some investigation as to the rellsoMcFadgen had been informed that
she was not entitled to redundancy compensationjrbfact neither did so. | find this
surprising given that there were clearly definagduwistances in which redundancy would be
declined, and of which Ms McFadgen said she wageawH is therefore surprising that two
senior employees did not make take any investigagbeps to ensure this reason was

excluded.

[95]  Mr Morris not only would have had access tduedancy spreadsheets, but also could
have asked either Ms McFadgen for the reason wlyal been informed she was ineligible,
or could have discussed the issue with Ms Elvidge w fact sat next to him from time to

time.

[96] Mr Van Der Weerd said that he had made nopeddent enquiries but had solely
relied on Mr Morris’ information in approving thedundancy compensation payment to Ms
McFadgen. | find it significant in consideringghssue that at the Investigation Meeting Mr
Van Der Weerd agreed that it was reasonable foMBadgen to have relied on Mr Morris’

assurances as to the redundancy compensation paymen

[97] | find it was entirely reasonable for Ms Mclggeh to have relied upon Mr Morris’
subsequent assurance as to her entitlement to dadoy compensation, given Mr Morris’
confirmation that Mr Van Der Weerd had approved teglundancy compensation payment,
given that Mr Van Der Weerd was Acting Human ResesiManager for her ELGO, and Mr

Morris was a senior member of the ATA Change Team.

[98] As a result of Mr Morris’ assurances as to hamtittement to redundancy
compensation, Ms McFadgen had changed her positidrchosen to decline the IS Business

Relationship Analyst Finance position which she paaviously accepted.
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[99] I find that there had been an unambiguousasgmtation on the part of Mr Morris on
which Ms McFadgen relied. As a result of Mr Morréssurances Ms McFadgen had declined
the previously accepted position of IS Businessatt@ship Analyst Finance position, a
position which she had originally been excited toegpt on the basis that it had offered a
higher remuneration banding, and therefore morexippity for long term career and salary

growth.

[100] Given the error in the detail advertising tesition, Ms McFadgen had been aware
that the opportunities offered by the higher salzending had no longer existed, however |
observe that Ms McFadgen had also been attractti tposition because of the opportunity

it provided to utilise her IT skills.

[101] In Burbery Mortgage Finance & Savings Ltd v Hindsbafdtdings Ltd Richardson

J commented:

It is well settled that where one party has by vgood conduct made
to the other a clear and unequivocal promise orueassce intended
to affect the relations between them and to bedacteaccordingly,
then once the other party has taken him at his veord acted on it,
the one who gave the promise or assurance is bdundhat

assurance unless and until he has given the promiseasonable
opportunity of resuming his position.

[102] Ms Elvidge had offered Ms McFadgen the sulits#ly similar role of Financial
Systems Analyst which she had previously accestied,did not offer Ms McFadgen the IS

Business Relationship Analyst Finance position.

[103] As held by Richardson J Burbery,an estoppel will be prevented where the promise
is provided with a reasonable opportunity to resurae position. Ms McFadgen was not
offered this opportunity. Ms McFadgen had beeerefl, and had accepted, the IS Business
Relationship Analyst Finance position at salarydodti, to prevent an estoppel arising Ms
McFadgen should have been offered this positiofMs McFadgen was not offered the
opportunity to proceed with this preferred rolesatary band ‘H’, nor was Ms McFadgen
offered the opportunity to proceed with this preddrrole at the lower salary band of ‘G’

Consequently | find that an estoppel was created.

[104] As a result of these representations by Mrriidoand the subsequent refusal to
honour the assurances concerning Ms McFadgen’deam¢int to redundancy compensation |

find that Ms McFadgen suffered an unjustified disattage in her employment which caused

11989] 1 NZLR 356
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her considerable anxiety and distress. | also fiirad the failure of Ms Elvidge, Mr Morris
and Mr Van Der Weerd to engage with Ms McFadgelo¥ahg her request for clarification

on 19 October 2010 compounded this situation.

[105] | determine that Ms McFadgen has sufferedigjustifiable disadvantage grievance

in her employment.

Did Auckland Council breach the duty of good faithwhich it owed to Ms McFadgen.?

[106] | have found that Auckland Council by virtoés 35 (e) of the Local Government
(Tamaki Makaurau Reorganisation) Act 2009 becaatadifor the actions of both ACC and
the ATA.

[107] Ms McFadgen had accepted a job offer at gabanding ‘H’. Upon being advised
that there had been an error made in the advegtidstail of that position and that there was
no intention to review the salary banding, Mr Msmifered Ms McFadgen compensation.
[108] Ms Elvidge's email to Ms McFadgen of 19 Oaol2010 effectively withdrew this
offer of compensation on the basis that in circamsgs in which Ms McFadgen had accepted

a substantially similar role, there was no entigairto redundancy compensation.

[109] During 19 October 2010 Ms McFadgen was agasured that she was entitled to

redundancy compensation, and subsequently againmetl that she was not so entitled.

[110] Despite Ms McFadgen’s request for clarifioaton 19 October 2010 made to

* Ms Elvidge, employed by ACC and seconded to the AT fhe relevant time;

* Mr Morris, employed by another ELGO and secondethto ATA at the relevant

time; and

* Mr Van Der Weerd, employed by ACC at the relevanet

Ms McFadgen received no response.

[111] However what Ms McFadgen did receive thediwihg day, 20 October 2010, was a
letter from the ATA terminating her employment wigfifect from 31 October 2010. Ms
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McFadgen then emailed Ms Elvidge, copied to Mr Moand Mr Van Der Weerd, again

asking for clarification, and requesting an extendd her termination date.

[112] Again Ms McFadgen received no response aadhis email. Despite a telephone
call following this email, and an assurance from Hwidge that she would read Ms
McFadgen’s email, there was no constructive respdram Ms Elvidge to Ms Elvidge.

Having received no response, Ms McFadgen agaiaccdis Elvidge on 22 October 2010 and

left a message.

[113] Having received no response, Ms McFadgen lechddls Elvidge, Mr Morris, and Mr

Van Der Weerd later that same day,22 October 201t0again received no response.

[114] On 26 October 2010 Ms Elvidge finally repliedl Ms McFadgen, confirmed the

termination of her employment, and refusing to edt®s McFadgen’s termination date.

[115] The parties to an employment relationshipuarder a duty to deal with each other in

good faith pursuant to s 4 of the Act. This duty

Requires the parties to an employment relationshipe active and
constructive in establishing and maintaining a protive
employment relationship in which the parties arenoag other
things, responsive and communicative

[116] | find that Ms Elvidge, Mr Morris and Mr VaDer Weerd failed in this duty of good
faith towards Ms McFadgen.

[117] | determine that Auckland Council breached tluty of good faith which it owed to
Ms McFadgen.

Remedies
[118] Ms McFadgen has been unjustifiably disadvg@tain her employment and is entitled

to remedies.

Compensation under s 123 of the Act
[119] Ms McFadgen was deprived of the redundanayppansation amount she had been
promised by Mr Morris, which she had found to bestrdissing and upsetting. Ms

4 S 4(1A)(b) Employment Relations Act 2000
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McFadgen’s distress was further compounded by tistamed refusal of Ms Elvidge, Mr

Morris and Mr Van Der Weerd to respond to her ratgiéor clarification.

[120] | order Auckland Council to pay Ms McFadgef@5%00.00 as compensation in
respect to humiliation, loss of dignity, and injuoyfeelingspursuant to s 123(1) (c) (i).

[121] | order Auckland Council to pay the sum of5%100.00 to Ms McFadgen as
compensationn respect of the loss of the amount of redundarmypensation which

Ms McFadgen reasonably expected to obtain, purgaanii23(1) (c) (ii).

Penalty

[122] | have found that Auckland Council breachied tluty of good faith which ii owed to
Ms McFadgen. Auckland Council is ordered to pageaalty of $5,000.00 pursuant to s
135(2)(b) of the Act. | direct that $3,000.00 bft is paid by Auckland Council to Ms
McFadgen, pursuant to s 136 (2) of the Act.

Costs

[123] Costs are reserved. The parties are encedr@gagree costs between themselves. If
they are not able to do so, the Applicant may lodgd serve a memorandum as to costs
within 28 days of the date of this determinatidrhe Respondent will have 14 days from the
date of service to lodge a reply memorandum. Nuiegtion for costs will be considered

outside this time frame without prior leave.

Eleanor Robinson
Member of the Employment Relations Authority



