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IN	THE	EMPLOYMENT	COURT	AUCKLAND

[2016]	NZEmpC	122

EMPC	15/2016

ORAL	JUDGMENT	OF	CHIEF	JUDGE	G	L	COLGAN

[1]	Gary	McIvor	seeks	a	compliance	order	requiring	Samir	Saad	to	comply	with	the	judgment	of	the	Court	which	found	that	Mr	McIvor
had	been	dismissed	unjustifiably	and	awarded	monetary	remedies.1

[2]	Mr	Saad’s	appellate	opportunities	were	extinguished	by	the	judgment	of	the	Court	of	Appeal	delivered	on	7	July	2016	refusing	him
leave	to	extend	the	time	to	appeal	under	s	214	of	the	Employment	Relations	Act	2000	(the	Act)	and	indicating	that,	in	any	event,	Mr
Saad’s	appeal	would	not	have	had	any	prospects	of	success.2

[3]	Although	Mr	McIvor	originally	sought	an	order	for	sequestration	of	the

respondent’s	property	in	addition	to	a	compliance	order,	that	part	of	his	application	has	been	abandoned	so	that	now	only	compliance
is	in	issue.

1	McIvor	v	Saad	[2015]	NZEmpC	145.

2	Saad	v	McIvor	[2016]	NZCA	314.

GARY	MCIVOR	v	SAMIR	SAAD	TRADING	AS	PITA	HOUSE	NZEmpC	AUCKLAND	[2016]	NZEmpC	122	[27	September	2016]

[4]	The	matter	was	last	before	this	Court	on	30	May	2016	at	the	conclusion	of	which	hearing	a	judgment	was	issued.3	As	was	recorded
in	that	judgment	at	[16],	the	total	sum	of	the	orders	that	the	Authority	and	this	Court	had	made	to	that	date,	including	costs,	was
$32,373.49.	The	Court	granted	an	order	staying	execution	of	those	remedies	on	condition	that	Mr	Saad	was	to	pay	that	sum	to	the
Registrar	of	the	Court	within	21	days	of	the	date	of	that	judgment.4	Failing	such	payment,	however,	the	temporary	order	for	stay	then
made	was	to	lapse	and	the	judgment	confirms	that	Mr	McIvor	would	then	have	been	in	a	position	to	pursue	his	remedies	for
enforcement	as	he	saw	fit.	Mr	McIvor’s	application	for	a	compliance	order	was	adjourned	with	leave	to	have	this	brought	on	again	for
hearing	on	48	hours’	notice	to	Mr	Saad	at	the	expiry	of	the	21-day	period	of	the	temporary	stay.	In	that	judgment,	also,	the	Court
awarded	Mr	McIvor	costs	of	$750	which,	like	the	combined	amounts	to	that	point,	have	not	been	paid	by	Mr	Saad.5

IN	THE	MATTER	OF an	application	for	compliance
order

BETWEEN GARY	MCIVOR	Applicant

AND SAMIR	SAAD	TRADING	AS	PITA
HOUSE
Respondent

Hearing: 27	September	2016
(Heard	at	Auckland)

Appearances: M	Moncur,	advocate	for
applicant
M	Hanif,	counsel	for	respondent

Judgment: 27	September	2016
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[5]	After	a	long	period	of	delay	whilst	Mr	Saad	attempted	unsuccessfully	to	establish	his	non-liability	to	pay	Mr	McIvor,	there	must	now
be	finality	to	these	proceedings	and	payment	by	Mr	Saad	of	the	sums	due		although	after	negotiation	between	the	parties’
representatives	during	the	hearing	this	morning,	on	terms	to	which	both	agree.	But	it	is	important	to	say	that	Mr	Saad	has	now	run	out
of	defences	and	grounds	for	delay.

[6]	Reflecting	agreement	of	the	parties,	I	will	adjourn	sine	die	the	plaintiff’s

application	for	a	compliance	order.	That	may	be	brought	on	for	hearing,	however,	on

48	hours’	notice	to	Mr	Saad	if	there	is	a	breach	or	if	there	are	breaches	of	the	arrangements	that	the	parties	have	agreed	to	this
morning	and	confirmed	by	their	representatives.	Those	arrangements	are	as	follows:

(a)	By	4	pm	on	Friday	30	September	2016	Mr	Saad	will	pay	to	Mr

McIvor	the	sum	of	$2,041.86	which	the	parties	agree	represents	the	arrears	of	wages	and	holiday	pay	due	to	him.

3	McIvor	v	Saad	[2016]	NZEmpC	64.

4	At	[16].

5	At	[19].

(b)	The	balance	of	the	amounts	due,	that	is	the	difference	between

$2,041.86	and	$32,373.49,	will	be	payable	by	Mr	Saad	to	Mr	McIvor	in	instalments.	The	first	instalment	is	to	be	paid	on	Tuesday

1	November	2016	and	thereafter	on	the	first	calendar	day	of	each	month.	The	instalment	payments	will	each	be	of	a	minimum	sum	of

$700	and	the	parties’	representatives	can	calculate	the	amount	and	date	of	the	final	payment.	I	record	that	Mr	Saad	has	said	that	if	and
when	he	is	able	to	increase	that	minimum	monthly	payment	of	$700	he	will	do	so	but	assuming	that	he	cannot,	the	minimum	payment
required	is	$700	each	calendar	month.

(c)	The	precise	means	of	payment	should	be	settled	between	the	parties’	representatives:	that	is,	discussions	should	be	held	between
them	as	to	how	those	payments	are	made	on	Friday	and	on	1	November	2016	and	on	the	first	of	each	month	after	that.

[7]	As	a	result	of	discussions	in	court	this	morning	with	counsel	and	advocate,	Mr	Saad	is	aware	of	the	consequences	of	not	meeting
that	arrangement	which	include	the	statutory	consequences	of	a	compliance	order	and	failure	to	abide	by	it	in	this	Court,	and	also	the
potential	for	bankruptcy	which	McIvor	has	already	signalled	he	is	prepared	to	pursue	if	the	debt	to	him	is	not	paid.

[8]	In	the	circumstances,	I	do	not	propose	to	make	any	further	order	for	costs	of

today’s	hearing.

GL	Colgan
Chief	Judge

Judgment	delivered	orally	at	11.16	am	on	27	September	2016
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