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COSTSDETERMINATION OF THE AUTHORITY

[1] The applicants, Mr Alan Mayne, Ms Jean Craig and Bésnadette Kerr,
through the remedy of a compliance order soughit thstoration to membership of
the group medical insurance scheme the responadagchem Marketing Limited
(PolyMark) had provided and also paid fees forrthever. The applicants sought an
order requiring PolyMark to pay arrears of fees alsb pay penalties for breach of
their employment agreements and breach of thetstgtduty of good faith under s 4

of the Employment Relations Act 2000.

[2] After an investigation meeting the Authority isswedvritten determination in
August 2011 — [2011] NZERA Auckland 360 — findingat the applicants’ claims
were not employment relationship problems and fbezenot within the jurisdiction

of the Authority to resolve.



[3] The Authority found that at no time had there baeremployment agreement
or employment relationship between PolyMark and Gfaig or Ms Kerr. The
Authority found that if Mr Mayne had at any timeemean employee that relationship
finished in 1990 when he stopped serving PolyMark.

[4] Further, the Authority found that although PolyMa&ikd assumed the role of a
provider of the subsidised medical insurance toaiihantage of the three applicants,
and although in that regard it could be said tldy®ark had volunteered to take on
a responsibility from entities it had acquired aterest in, there was no evidence that
PolyMark had committed itself to meet a legal o#éign in that regard. The
Authority rejected an argument put forward on belwdlthe applicants based on

custom and practice.

[5] The question of costs was reserved in the detetmmaCounsel were invited
to try and resolve it themselves by agreement. tindetable was given for any

application to be made and replied to if they cowdd

[6] Because the parties advised they were attemptingsolve the question of
costs by agreement and needed some more time thaoan extension of the
timetable was sought and approved by the Authoriilge submissions received have

been made in accordance with the Authority’s diosg in that regard.

[7] An issue emerged requiring further submissionshis Tas whether, before
the application was made, the parties had reachezbment to settle the question of

costs.

[8] Mr Patterson counsel for the applicants submitted PolyMark had offered,
and Mr Mayne had accepted, a payment of $5,000epsesenting a reasonable

contribution to PolyMark’s actual costs in the aimtstances.

[9] Mr Hannan counsel for PolyMark confirmed that afeofo settle costs in the
sum of $5,000 had been made by the company and ttlexe had been
communications over the extension of the time lifmitacceptance of the offer. Mr
Hannan submitted that the offer was not acceptetinie and consequently had

lapsed.

[10] That is the conclusion | reach after reading tha@ieoorrespondence between
Mr Patterson and Mr Hannan, which | find makesuitte clear that the only offer to



settle costs had been made by PolyMark on the Hastishe time for acceptance was
extended until 12 noon on Tuesday 30 August 201The deadline passed without
acceptance of the offer.

[11] There was agreement subsequently to an extensiaimef for the costs
application to the Authority to be made, and | h&wmend that the costs submissions
were received within that time. The applicatioeréfore remains to be determined
by the Authority.

[12] PolyMark applies for an order against Mr Mayne aaatyl not against Ms Kerr
or Ms Craig. By Mr Mayne’s own admission he wlas sole driver of the claim. It
Is accepted by him that in principle, following thathority’s determination, an order
for costs should be made in favour of PolyMark.

[13] Although costs are not sought on a solicitor/clibasis, the level of award
requested is one significantly above the dailyfftaaf about $3,000 to $3,500, to
reflect the way in which the case was conductet wie consequence that cost was
unnecessarily incurred. The applicants are csidi for failing to identify their
employer(s) at relevant times, leaving this for ttespondent to investigate and

discover that Ms Kerr and Ms Craig could not hagerbemployees of PolyMark.

[14] Actual costs billed to PolyMark were $64,200 plu§TG which included
$23,167 incurred after @alderbank letter had been sent in February 2011 shortly

before the investigation meeting.

[15] Itis submitted that the amount of time spent anrttatter and charged out was
appropriate for the time required to prepare eiffety for the investigation. This

included providing written evidence for three wgses and reviewing information
and records necessary to show the origin of theicgakdover provided to the

applicants and history of it up to the time Mr Maybrought the claim to the

Authority.

[16] The investigation meeting lasted 1% days and | @cdkat there was
substantial factual as well as legal complexity tins case and that therefore

reasonable preparation time may be allowed fonynaosts award.

[17] For Mr Mayne, it is submitted that if the Authorgfould determine (as it has

done) that the question of quantum was not settyealgreement, then costs should be



fixed at no more than $5,000 applying the prin@pdet out in thé®BO Ltd v. Da
Cruz [2005] 1 ERNZ 808, which is the leading decision awsts in the Authority.
Cousel are agreed that the principles of the casagplicable.

[18] The Court inPBO Ltd v. Da Cruz endorsed the approach of taking the daily

tariff and adjusting it up or down where necessamneet the justice of the case.

[19] The conduct of the applicants in presenting th&rnt put the respondent
unnecessarily to cost in answering the fundametalstion of the identity of the
employer. | agree with the submission that therchaas fatally flawed in its central
factual foundations, the defect going to jurisdioti The claim was based on an
improbable employment relationship and if resedrati been carried out properly to
begin with is unlikely to have been brought at alllthough Mr Mayne, unlike Ms
Craig and Ms Kerr, did have some connection to Malk he acted largely to protect

their interests, as he saw them, rather than his ow

[20] In considering the appropriate degree of adjustnerihe $3,000 to $3,500
daily tariff, which in this case inevitably must l@wards, | take into account the
offer made to the applicants in February 2011, teefioe investigation meeting began.
PolyMark offered to not seek costs against Ms ked Ms Craig if their claims were
withdrawn, and if Mr Mayne's claim was withdrawn I{Adark offered to accept
agreed costs on a reasonable contribution basis.

[21] When the offers were not accepted PolyMark incuftether legal costs of
about $23,000 in preparing for and attending tlvegtigation meeting. Mr Mayne
subsequently rejected the opportunity to settlescas $5,000, a very reasonable

amount given the known outcome of the case.

[22] | consider that an award of $14,000 is appropiaata reasonable contribution
to be paid by Mr Mayne to PolyMark, which incurrgdnificantly greater costs. This
award covers as well as the investigation meetioges of the considerable
preparation required to be undertaken by a respunde case of this kind. Putting
the award in perspective, at less than a quartactofal costs it is relatively moderate

compensation despite being at a much higher daiié/than normal.



Deter mination

[23] Exercising the discretion of the Authority in thecamstances, Mr Mayne is
therefore ordered to pay $14,000 costs to Polychtarketing Limited pursuant to
clause 15 of Schedule 2 of the Employment Relathari2000.

A Dumbleton
Member of the Employment Relations Authority



