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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Ms Martin claims that she was unjustifiably mlissed, effective from 1%
September 2010. She asks the Authority to find shathas a personal grievance and
award her the remedies of reimbursement of losuraration and compensation of
for hurt and humiliation, pursuant to section 123he Employment Relations Act
2000. The respondent, Easy Mind Waikato Limitedyssthat the actions of Ms
Martin seriously undermined the trust and confidgemequired of the employment
relationship, hence the dismissal was justified.

Background facts and evidence
[2] Easy Mind Waikato Limited (EMWL) operates a rhe-based childcare
service. This business provides knowledge in reg@andannies that are available to
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provide home-based childcare. The nannies are edghyg families requiring the
service and EMWL is contracted to process wage paysnon behalf of the families.
Ms Paula Lovegrove is the Director of the compéaBlye explained to the Authority
that she also operates another company, Kids ateHbmmited (KAHL). This
business was purchased in January 2010 and onds ohssets was a list of
approximately 80 people that are available to mlewtheir services as educators of
children at the family home of those that wish ¢oess this service. The evidence of
Ms Lovegrove is that KAHL has approximately 55 eahocs currently providing a

home-based education service to children in thamilfy homes.

[3] Ms Martin commenced her employment with EMWL &hFebruary 2010, as

the Accounts Manager.

[4] The evidence of Ms Lovegrove is that on or abb®' June 2010, Ms Martin
informed her that Ms Martin’s mother, Ms Margareditema, had decided to set up a
small company that would engage a feyv@hdmothers/friendsas child educators.
Ms Martin says that she feltiorally obliged to inform her employer of her mother’s
plans. The evidence of Ms Martin is that she exgdito Ms Lovegrove that she was
aware that the existence of Ms Reitema’s businesddcmake her employment
situation uncomfortable but she assured Ms Lovegrélhat her loyalty and
commitment remained with EMWL. Ms Martin says thstte also asked Ms
Lovegrove if she wanted to talk to Ms Reitema dmafbllowing day, Ms Lovegrove
obtained Ms Reitema’s contact details.

[5] The evidence of Ms Lovegrove is that while Mamin had informed her that
Ms Reitema’s business would not be in competitiatihh Wis Lovegrove, she told Ms
Martin that the business of Ms Reitama was the sasn€AHL. Ms Lovegrove says
that Ms Martin would have been aware of this as & done some work for that
business. Subsequently, Ms Lovegrove implementedsuores to ensure that the
confidential information of KAHL was protected. Bhiincluded removing
information held at the Hamilton office, where MsaMn worked, back to the Te
Awamutu office, and installing a computer programtoetrack internet and email

usage.

! Ms Reitama had worked as an educator for EMWLsmme time in the week beginning™daune
2010, she gave notice that she would no longevaiable.
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[6] It appears that following the disclosure by N¥artin about her mother’s
business, the employment relationship continuedaamal, at least on the surface.
Nonetheless, Ms Lovegrove met with Ms Reitema dhdiihe 2010. The evidence of
Ms Reitema is that there was a conversation abeuinbBw business but then, she
says, that she started to fedduflied and intimidated by Ms Lovegrove and the

meeting appears to have concluded on a ratherrietse

[7] On 18" August 2010, Ms Lovegrove was at the home of drtbe educators
(Sandra), who worked for her business, and was sletetter and a circular dated
17" August 2010. The letter was signed by Ms Reitenthiatroduced the recipient
to: “Family Matters Homebased Childcare Service Ltderdffy a fresh alternative to
educators and families requiring childcar®eference is also made to Ms Reitema’s
lengthy experience in the early childhood sectad #me recipient was invited to
attend an ihformation evenintyon 25" August 2010 to find out mor& about Family
Matters Homebased Childcare Service Ltd. The emideof Ms Reitema is that she
sent out approximately 250 such letters. Ms Lovegrsays that she subsequently
discovered that that the same letters had beentsemiost of the educators that
currently worked for her business, and while somiethem were aware of Ms
Reitema, because she have previously worked fobukeaess, none of the educators
had contacted her. Ms Lovegrove says that she lecamcerned about not only
protecting the private information of her compabyt also the information that was

private to her employees (educators), such as ¢tbairact details.

[8] Ms Lovegrove subsequently made telephone contath Ms Reitema and
enquired about how Ms Reitema had attained a fisghe educators that worked for
Ms Lovegrove’'s business. The evidence of Ms Lovegris that Ms Reitema
informed that she had obtained the contact detaitgigh ‘extensive advertisirigand
from names @iven to het but with no explanation as to whom had providéd t
names. Ms Reitema also said that she obtained atodtgails from the White
Pages’ Subsequent to this discussion, Ms Reitema wtotdls Lovegrove on 25
August 2011. In her letter, Ms Reitema refers tingpecaught off guard by Ms
Lovegrove’s phone call, especially by an allegaggtessive and demanding approth

Ms Reitema then informs:

% The evidence of Ms Lovegrove is that she was &gelt” by Ms Reitema who also informed Ms
Lovegrove that she was “paranoid.”
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| felt that | owed you an explanation and | apasegif some of ‘your’ educators

contracted me as a result of my advertising. Fattely it is not illegal for people to

answer advertisements at this time that | am awé#résic] at least. People won't

leave if they are happy. To follow up on the apgiicns | received, | did this malil

out. | have certainly contacted people that | kiiawe left Easymind [sic] and make
no excuses for that. If some information was inectrthen | apologise again. Slip ups
do happen. In future, before | do mail outs, | aappy to give you a list of names, so
that you can eliminate any of your educators onligte This would certainly save a

lot of aggravation for both parties.

Disciplinary Action

Suspension

[9] While the evidence is somewhat unclear, it @ppethat Ms Lovegrove
initiated a meeting with Ms Martin on or about™®&ugust 2010. There is no
evidence from Ms Martin regarding this meeting. Msvegrove attests that the
meeting was for the purpose of discussing with M&tM where Ms Reitema had
obtained her list of potential educators from. Ms/égrove says that shprboposed
suspending Ms Martin from her employment while ex&ttwere investigated further,
and that is what happened. While it seems that MstiM was not forewarned or
consulted about the suspension, nor is there afiyemwrrecord pertaining to this
action, Ms Martin does not take issue with it. Teévedence of Ms Lovegrove is that
upon being notified of the suspension, Ms Martitumeed to her work computer and
removed a memory stick from it and put it in hegb®s Lovegrove says that she
asked Ms Matrtin to allow her to check what wastmrmemory stick to ensure that it
didn’t contain company information; but Ms Martiefused to give it to her. It is the
view of Ms Lovegrove that if there was nothing tdéhnon the memory stick, Ms
Martin would have allowed her to check it as thiswd have helped toekoneraté
Ms Martin’s behaviour, that was otherwise suspisiolhe evidence of Ms Martin to
the Authority, when asked about this, is that Mségrove is wrong in that the item
in question was not a memory stick; rather it wasas an infrared wireless device.
Given that Ms Martin was not prepared to allow Ms/égrove access to the device
and that she did not give this explanation to h¢hatime, | have to say that | do not

find Ms Martin’s explanation about this matter @ dredible.

Invitation to attend a disciplinary meeting — tHkegations
[10] Via a letter from Ms Lovegrove dated "@&\ugust 2010, Ms Martin was
invited to a formal disciplinary meeting on 3JAugust 2010. Ms Martin was

informed that there was three “specific allegatidnsbe discussed:
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1. Your failure to notify me in a timely manner tife possible conflict of
interest between your mother’'s business and yoler at Easy Mind in a
timely way. You informed me on June "éhat there was a conflict of
interest, however | have reason to believe thataaly as April 30 that you
were aware of a potential conflict of interest ahid not declare it. At the
time it appears that you were looking for anofberso you had ‘options’ for
when you would tell me. See attachment 1.

Attachment 1 is a copy of an email exchange betwdsrMartin and her sister on
30" April 2010. The apparent relevant content beirat s Martin conveys to her
sister:

Hi got that email with that job, thanks. ...... | willet a cover letter done today.
Ultimately | am hoping to keep my job here cosdlieenjoy it and enjoy the people
I work with, | just want to have another option fahen 1 tell Paula what is
happening. If she feels it's a conflict of interésen | will have something to move
on to.

Ms Martin’s sister responds:

Of course, always good to have options.

[11] The letter from Ms Lovegrove to Ms Martin contes:

We allege that this action constitutes serious amdact as it is in breach of section
6.3 of your employment agreement which requires j@uleclare in writing any
situations in which your interests could come iotmflict with the interests of Easy
Mind Waikato Ltd.

[12] The second allegation made in the letter toNiéstin is:

2. We further allege that you deliberately planmédsic] the timing of your
notification of the conflict of interest with Eadylind Waikato Ltd to suit
your, and your families [sic] own personal needheout due regard for your
employer . See attachment 2.

We allege that this collusion with your family anmbsito serious misconduct
on the grounds that you have failed to act in gi@itth towards Easy Minds
[sic] Waikato as your employer.

Attachment 2 refers to a copy of an email datell Jdne 2010 from Ms Martin's
sister to Ms Matrtin, the relevant content being:

3) We are going to cancel care with Easymind fradi7/10 (last day in
care). Mum said to wait until you have notifieduRa[Ms Lovegrove] of
things, but letting you know. Mum has the formd atuff.

[13] Then there is a third allegation:

3. We further allege that you are in breach of yeaumployment
agreement in that you have breached clause 6.lce¥sc to
confidential information’ by having Easy Mind caténtial
information sent from your home e-mail addresseaB¢ see
attachments 4 and 5.
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We know of no reason why you send confidentiampany
information from your personal e-mail address exde then allow
you access to this information remotely at a latee. We also have
evidence of you sending an email to yourself usyogir work
address and once again, can think of no otheorethan this would
allow you access to this information remotely ywiar email address.
Further, the content of an email dated 5 May frgyarself to [Ms
Martin's sister] indicates to us that you may bieinding at that point
to disclose information. Please see attachment 2.

We also wish to discuss with you an email datetl Rfne to [Ms
Martin’s sister] which had an attachment. We waritriow what this
attachment was and why you say in the contentbatf émail that
you wish the other party to use your personal émRiease see
attachment 6.

Attachment 4 is an email header datedf May 2010 indicating that an email was
sent from Ms Martin’s personal email address toverk email address. It appears
that there was an attachmer@Hild List.pdf” but the parties have not been able to
produce any evidence pertaining to the contentisfdttachment.

Attachment 5 is an email header datedf May 2010 indicating that an email was
sent from Ms Martin’s personal email address toverk email address. It appears
that there was an attachmerducator List.pdf” but again, there is no evidence
before the Authority as to the content of this@ttaent.

Attachment 6 is a copy of an exchange of emailedi2f’ June 2010 between Ms
Martin and her sister. The relevant extracts follow

Ms Martin’s sister records:

Mum said you had a promising interview, heard amyaf

Ms Martin responds:

Will talk to you tonight about the rest. Can yoegde email me telainebryers@hotmail.com
cause im not sure if my emails are being scannetin breach of my privacy.

Disciplinary meeting

[14] A disciplinary meeting subsequently took plae2' September 2010. Both
parties were represented. Notes were preparedeefitesentative for EMWL at the
time and these have been produced to the Authdntyegard to the first allegation
made by EMWL, pertaining to the failure of Ms Marto notify Ms Lovegrove in a
‘timely manner” of the possible conflict of intetgglating to Ms Reitema’s business,
and Ms Matrtin looking for alternative employmenér iesponse was that at the time
she sent the email to her sister (Attachment 1)Rdidgema had only talked about the
“possibility” of setting up a business in opposgitidMs Martin said that she had not

been informed of her mother's business until a féays before she told Ms
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Lovegrove. However, it was (and remains) the vieiwMs Lovegrove that Ms
Reitema must have began setting up her businesk gartier, given the registration

processes involved with such businesses.

[15] Inregard to the second allegation pertairtmd/s Martin’s sister terminating
her childcare arrangement with EMWL, Ms Martin eaipkd that this was due to Ms
Reitema establishing her business and the decisfoher sister to support her

mother’s enterprise.

[16] In regard to the third allegation, pertainitg Ms Martin sending an email
(with attachment 4 ) from her personal email adgltesher work email account, Ms
Martin explained that the method she used wasnheveay to access the information
from her workplace in Hamilton, due to KAHL beingchted in Te Awamutu. When
asked why the information in the attachments wasded, Ms Martin said that the
KAHL staff had left for the day, so she was doimgng work on behalf of KAHL.

The information was needed for a resource grantthatthe information required

included; the hourly rates, children’s names, amtticen’s dates of birth and educator
names. Ms Lovegrove stated that the list was notptete, therefore, how could it be
used for the purpose given by Ms Martin. It appeidwat Ms Martin had some

difficulty with her response to this query.

[17] When Ms Martin was asked about the KAHL Edocdtist (attachment 5),
sent by using her personal email account to hekwocount, she stated that she was
going to complete some work using this list, buswaable to say exactly why she
required it. Upon being asked why she used heropatseemail account, Ms Martin
stated that the remote login email was not workarg] that the remote login option
was slower. Ms Martin also gave explanations peirtgi to the other emails and

attachments that have been referred to.

[18] Following an adjournment for 30 minutes tooall Ms Lovegrove and her

representative to consider Ms Martins explanatiotg view of EMWL was

conveyed to Ms Martin. In summary, Ms Martin’s eoysr believed that:

(@) A conflict of interest did exist as early as"3%pril 2010.

(b) It was not accepted that Ms Martin was unawadra conflict of interest until
shortly before telling Ms Lovegrove on or about"ine 2010.
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(c) Ms Martin had accessed KAHL information via hgarsonal email account
without authority to do so. This was a violationtbe EMWL privacy and
confidentiality policies and hence constituted rarstuct. However, it was
accepted that there was no evidence that Ms Mhdthused this information
for non-work purposes or that the information wagpdied to her mother.
The meeting concluded on the understanding that EMMkhed to seek some

clarification about the matter of whether a confb€interest existed.

Further exchange of information

[19] A letter dated 10 September 2010, from the representative for EM\WME (

Collins) to Ms Martin’s advocate (Mr Peebles), imf@d that further investigation

revealed “other incidents” that needed to be cawsidl “alongside” the information

that had been discussed at the disciplinary meatm@® September 2010. The
specific allegations that Ms Martin was required reéspond to were set out as
follows:*

1. We allege that Elaine purposefully deleted imfation from the server. We
have attached an email dated 18 March 2010 frofhtpAElaine enabling her
to get access to the server from home (Attachmént Attachment 1B
provides information surrounding the creation ¢iist remote desktop
connection on 18 March 2010 and the subsequeeti@elof this connection
on 6" August 2010. This connection enabled Elaine teesgdnformation
remotely from home. Our client did not authoridee tremoval of this
connection. Our client’'s computer technicians hbeth confirmed that they
did not delete this connection.

Following our investigation this week, our clientomputer technicians have
advised that all remote login tracking informatisrmissing from the server
up to 7 September 2010. This means that the ldgacking information as
well as the remote connection detailed above has lbemoved/interfered
with. We know from the work done by the computeshtdcians that this
feature had previously been working. Our clienedssthat Elaine, and only
Elaine had the motive and skills to delete thisinfation. We therefore
allege that Elaine at best, purposely deleted ehgote login from the server
for the sole purpose of stopping our client frontadting her login history.
We further allege that this incident significant§upports our client’s
allegations discussed at the disciplinary meetimyd hon 2 September
regarding the reasons for Elaine accessing inféomatThis action
constitutes serious misconduct as well as failaradt in good faith towards
Easy Minds [sic] Waikato as the employer.

2. Our client's computer records have an emaiwshg that Elaine sent her
CV to her sister [C] at 11:47 on 28 April 2010d@be see attachment 2A).
Attachment 2B shows that the document was lastifreddon the same day
28 April 2010.

% Given that the allegations set out in this leigdargely evidence of the respondent’s generaitipas
pertaining to its perception of the conduct of Markih, the allegations are set out in full.

* As some parties are not directly involved in thegeedings before the Authority, their identities a
protected for privacy reasons.
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The email from Elaine indicates that this acticasvperformed whilst at work
and in all likelihood during her working hours. Serf the details supplied
on Elaine’s CV are incorrect. Whilst we accept tBitine’s CV is a personal
item, we allege that the misrepresentations onG¥r as outlined below,
bring her honesty and integrity into question:

A) Elaine’s title is Accounts Manager not AssigtaAccountant.
Although we recognise that this was the title kdapreferred before
her employment transferred from Easy Mind LimitedEasy Mind
Waikato Limited. Upon consultation her title wasfanged to
Accounts Manager, and this is a more accurateeseptation of her
role. This title is clearly stated on Elaine’s imess cards.

B) [A] left the employment of Easy Mind Limited ipr to the
modification of Elaine’s CV. Elaine’s CV statesatlshe reported to
[A] at the time the CV was created.

We allege that Elaine emailed her CV during workdij to the detriment of
her employer, constituting misconduct. Elaine sigriher CV on her
workstation strongly suggests that Elaine createchadified her CV whilst
at work, again constituting misconduct. In additime allege that Elaine
sought to misrepresent her role with Easy Mind \&tmk_imited. This action
demonstrates dishonest behaviour eroding our dienist and we believe
could fairly be treated as serious misconduct.

Our client also found a copy of [T’s] CV on Elaiseéomputer. This CV is
dated July 2010. Whilst the CV is not Elaine’s, ingvthe CV on her work
computer indicates that Elaine was involved ineeing the CV.

The job title assigned to Elaine on this CV isttblaOffice Manager. This is
not Elaine’s job title, nor has it ever been. Wiege that Elaine has been
involved in non-work activities in work time to trgetriment of our client,
potentially demonstrating dishonest behaviour ®rtkeroding our client's
trust.

During the course of our investigations we have discovered e-mails that
we believe further demonstrate that Elaine has wcted herself in a manner
that is not in the best interests of our client ard in breach of our

obligations to act in good faith towards our cli€fite attached emails clearly
indicate the avoidance of faithfully performing hémties and undertaking
activities not related to her employment whilstvairk. The last email clearly

indicates this with the intent to “look busy.” Aach we further allege that
she conducted herself dishonestly as our clierdrtepphat she was often told
by Elaine that she was busy. Elaine’s emails indithat she has frequently
deceived our client. We, again, allege serious omdact by deliberately

misleading her employer.

We also allege numerous performance issues tae@ place over the last

few months.

A) Attached is a creditor’'s report shiogv that the [sic] numerous
accounts were not paid on time. Elaine was prelospoken to by
our client about this matter and the client stélieves the matter to
be unresolved.

B) In addition, the unacceptable state of the Camgfs debtor’s reports
has now come to our client's attention as a restltElaine’s
suspension. Our client states that she was giegular reassurance
from Elaine prior to her suspension that ‘the debtwere fine.’
Whilst we understand that our client must acceptes of the blame
for not requesting the accounts information tockhese responses,
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we allege that Elaine misrepresented the infolmmatind did not
perform her duties to the required standard.

We assert that the allegations given above whewedealongside the discussion at
Elaine’s disciplinary meeting on 2 September comigtiserious misconduct. As you
are aware, this could result in summary dismisafd. seek written submissions on
these issues from your client by 5pm on Monday é&&nber 2010.

The possible consequences of substantiation o thiésgations is that our client will
consider summary dismissal on the grounds of semaigconduct. As this has been a
protracted process, we therefore also seek youmissibns by 5pm on Monday
concerning the contemplated sanction of seriousanduct and/or dismissal with
notice.

[20] Ms Martin’s representative (Mr Peebles), resged to the additional
allegations, via a letter dated ™2September 2010. The response was largely
dismissive in regard to the substance of the dil@ga made against Ms Martin and
can be best summarised as follows:

Deletion of information from the server

Mr Peebles referred to the disciplinary meetingdheh 2¢ September 2010,
indicating that Ms Martin’s explanation about thiss accepted thenThe evidence
about whether or not Ms Martin’s explanation wasegted is inconclusive, but it
also seems that EMWL was not able to show thatg more probable than not that
Ms Martin did delete the information in question.

The matter of Ms Martin’s CV and associated details

The response is that there is no express term pfogment that prevents Ms Martin
from using her work computer for personal use.dgard to the allegation of Ms
Martin misrepresenting her role with EMWL, in adialit to it being posited that the
Ms Martin’'s CV is a “personal item,” the responsehat this is not relevant as any
alleged misrepresentation has not been made to EMWL

The emails sent by Ms Martin during working time

The response is largely dismissive but refers tch semails being “prevalent and
common place” in the workplace and that any atteimtortray Ms Martin’s actions
as dishonest is “ludicrous.”

The performance concern regarding EMWL creditord dabtors

The response is that the report on such relates¢ospecific week and hence it was

difficult to comment on why there were outstandorgditors and debtors, without

® The Authority also notes that upon the advice offdebles, Ms Martin sent a personal explanation
to the representative for EMWL (Mr Collins), via amail dated 14 September 2010.
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knowing who those parties were. Further, it is padnout that “in any event” the

performance concerns could not be classified agusemisconduct.

[21] In summary, the response for Ms Martin conelithat:

Hence it can again be stated that the variousrfgedof serious misconduct, breaches
of good faith, dishonesty and performance failiags merely attempts to clutch at the
proverbial straw and are indeed a very strong atdrcof your client's premeditated
intent to dispose of Ms Martin.

The dismissal
[22] Via a letter dated f4September 2010, from Mr Collins to Mr Peebles, the
final position of EMWL is set out. Ms Martin is rémaed of the “specific allegations”

that were raised at the meeting A Reptember 2010; thus:

1. Failure to notify [EMWL] in a timely manner ohe¢ possible conflict of
interest between your mother’s business and yaarat Easy Mind Waikato
Limited in a timely way.

2. The deliberately planned timing of [Ms Martify'sotification of the conflict
of interest with Easy Mind Waikato Limited to sihits Martin and/or her
families [sic] own personal needs without due rddar your employer.

The response provided by Ms Martin, regarding thralgations, is acknowledged,
being that Ms Martin had “no interest whatsoever’her mother’s business, hence
there has never been any potential conflict ofrese However, Ms Martin’s attention
is again drawn to clause 6.3 of the employmenteageant and she is informed that
EMWL contend that she had a conflict of interest: ‘as captured by the wording
‘any situations in which the employee’s own interésancial or otherwise.” It is
posited that given that Ms Martin’s mother wasisgtup a business in opposition to
EMWL, this shows a “personal interest” on the pHriMs Martin. Reference is then
made to Ms Martin having access to confidentiabimfation pertaining to KAHL,
prior to informing of her mother’s business, andidesthis information was not able
to be protected, as it could have been, if Ms Mahad notified of her mother’s
intentions, when she first had knowledge of sutis tontended that as of 3@pril
2010, Ms Martin was seeking employment elsewhetkethis demonstrates, that she
knew then, that a conflict of interest existeds lalleged that:

Ms Martin’'s assertion at the disciplinary meetirthat her mother decided to
discontinue setting up a business in direct cortipetto EMWL, thus removing the

® Because the letter is written by the represergafor EMWL (Mr Collins) to Ms Martin's
representative (Mr Peebles), the respective legarafessional references to “your client” and “my
client” are used. In order to put matters into atemt that is more easily understood, | have iesktte
respective names of the parties.
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requirement to inform EMWL of the potential sourcé conflict, only for Ms
Martin’'s mother to set up a competing business iwifive weeks is difficult to
believe.

The letter then informs Ms Martin that EMWLdhtherefore concluded that:

[... serious misconduct did indeed occur under secta3 of the employment
agreement. In addition, EMWL'’s disciplinary and ipgl procedures clearly states:
‘Acts of serious misconduct are those inconsistéhttive due and faithful discharge
by an employee of the duties and service; dishgnegthility to carry out work due
to consumption of non prescription drugs or alcohbteach of confidence,
insubordination, insolence, violence.’

As a result, we have concluded that serious maeondid indeed occur and Ms
Martin did not fulfil the obligations of her emplment agreement in this area.

The letter then informs Ms Martin of a thirtlegation. That she:

[... was in breach of her employment agreement it fie breached clause 6.1
‘Access to confidential information’ by having Eagynd Waikato Limited and Kids
at Home confidential information sent to and frora Martin’s home email address

Reference is made to Ms Martin’s emails datel W@y, 13" May and 2% July 2010.

It is alleged that “confidential information” wasnade available” by Ms Martin by

emailing this information to herself. It is allegéuht:

[25]

In summary, the information contained in the emajecified above demonstrates a
breach of section 6.1 of her employment agreemanparticular All information
about Easy Mind Waikato Limited, its operationse thay it provides it's goods
and/or services, employee information, confidentiahncial transactions and the
like, including information contained within emaitsto beproperly secured against
unauthorised access. Any breach of confidentiallikely to be regarded as serious
misconduct warranting summary dismissal’that by emailing this information to
her personal computer the information was no lomggured. It also made the
information more portable.

Whilst Ms Martin’s explanation that having inforri@t accessible via her personal
email account was a quicker way to access thernrdton (despite an alternative
authorised method existing) is plausible, the fachains that Ms Martin failed to
properly secure the information in accordance wgilction 6.1 of her employment
agreement. Failure to secure the information ctutes misconduct.

The letter then sets out the four additicslédgations raised in the letter dated

10" September 2010. Namely:

A) That Ms Martin:

[... purposefully deleted the remote login informatioom the server for the
sole purpose of stopping EMWL from obtaining hegifohistory. .... The
absence of information from you does not assistitts making a judgement
on whether Ms Martin deleted the login histdry.

” Perhaps Mr Collins may not have received Ms Matemailed explanation sent on"L&eptember
(3:19p.m.), before he wrote this letter of the satate. Ms Martin gives what appears to be a quite
rational explanation about the allegation made regjaner and concludes that: “While |1 am fairly
confident with using computer programmes, interfgrivith or deleting anything from a server in the
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D)

However, in
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The allegation that Ms Martin emailed her CV duringrk and the further
allegation regarding misrepresentations on her CV. Section 6 of her
employment agreement clearly states that Easy Miaikato Limited
interests must come first. We cannot understand Mevwartin performing
tasks potentially to the disadvantage of EMWL (pasdly applying for
employment elsewhere or assisting her co-workeapoly for employment
elsewhere) can be in the best interest of her graplo

In relation to the allegation of misrepresentatiwe agree that Ms Martin’s
CV is a person [sic] item thus, and as stated ptesly, should not be found
on EMWL’s computer system. The misrepresentatiorMsf Martin's CV
does indicate dishonest behaviour that directlyci$f the confidence that
Easy Mind Waikato Limited has in Ms Martin. We agyréhat in isolation
these issues would not constitute serious miscdndad again in isolation,
misconduct would be the appropriate sanction.

The allegation that Ms Martin has wilfully avoidedr duties and undertook
activities not related to her employment whilstvairk. .... The emails dated
2, 6 and 9 September 2010 show that Ms Martin wgginaengaged in
activity not in the best interests of EMWL. Thigtigity, again in isolation,
would constitute misconduct.

In relation to the performance allegation regardimg status of the debtors
and creditors. ..... We accept that you may need rimdogmation on the
creditors to address the concerns raised. As sweh,cannot draw a
reasonable conclusion from the information in frohtis at this point in time.

relation to the status of debtors, Marfuh was informed that:

The amount of the outstanding debtors does cowctrdt reassurances given
to EMWL from Ms Martin that the ‘debtors were finAgain we struggle to
understand how such a large balance of outstartdibtprs could be deemed
as acceptable. Based on the information in frontusf including the
information you provided to us, we conclude that Mizrtin misled EMWL
regarding the status of the debtors.

[26] The letter concludes with a summary; thus:

The first two allegations, number 1 and 2 of tleigdr, constitute serious misconduct.
The further breaches of misconduct, as specifiethim letter, if taken in isolation
would warrant a written warning. Put together thiessaches have impaired EMWL'’s
trust and faith in the employment relationship. #sch, they constitute serious
misconduct. For the above mentioned reasons, MdilWaremployment shall be
terminated without notice, effective immediately.

Analysis and Conclusions

[27] Section 103A of the Employment Relations 2000 provides the test to be

applied when determining whether or not the disatissf Ms Martin was

unjustifiable. The Authority is required to congiam an objective basis, whether the

technical manner alleged in the letter dated 10teSelper 2010 is beyond my capability as a
recreational/work based computer user. | have nodbIT training.”
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employer’s actions, and how the employer actedewehnat a fair and reasonable
employer woul8 have done in all the circumstances at the timelismissal or action

occurred.

[28] But as was held by the Employment CourtAim New Zealand v Hudson
[2006] ERNZ 425:

However, the s103A requirement for the Authorityldhe Court to stand back and
determine the matter on an objective basis by ewaly the employer’s actions does
not give an unbridled licence to substitute théews for that of an employer. Their
role is instead to ask if the action of the empitogeounted to what a fair and
reasonable employer would have done and evaluaterniployer’s actions by that
objective standard. It may mean that the Court lparity] reaches a different

conclusion from that of the employer but, providkid is done appropriately, that is
objectively and with regard to all the circumstacat the time the dismissal
occurred, a conclusion different from that of thepboyer may be a proper outcome.

And then further, in regard to the application D®3A:

The section does not differentiate between aspefctthe dismissal process but,
because it refers in general to the employer’'astithe test for justification applies
at all stages including the employer’s decisiort thssconduct has occurred and the
employer’s decision to dismiss. Each of these stage open to scrutiny although
this is not to be done in a mechanical way as ie@®gnised that the lines between
each stage are often blurred.

[29] The meaning of s103A was again clarified biylabench of the Employment
Court inAir New Zealand Ltd v Y2009] ERNZ 185:

The meaning of the text of s103A is clear on itsefand in the light of its common
law antecedents. It sets out a test of justificatitnere a personal grievance has been
alleged. In cases of dismissal, it requires thehAuty or the Court to objectively
review all the actions of the employer up to anduding the decision to dismiss.

Were the actions of Ms Martin such that EMWL was etitled to conclude that
she had been involved in serious misconduct?

(@ Was there serious misconduct pursuant to clause 06.8he employment
agreement?

[30] The basis for the dismissal of Ms Martin apet firstly centre on the two
allegations discussed at the meeting 8hSeptember 2010 and specifically set out
again in the dismissal letter of 146eptember 2010. The allegations (paraphrased)
are that Ms Martin:

8 Given that Ms Martin was dismissed befor& April 2011, the changes introduced by the
Employment Relations Amendment Act 2010 are noticaiple.



15
(@) Failed to notify EMWL in “a timely manner” ohé possible conflict of
interest relating to her mother establishing a fess that would be in
competition with that of her employer; and
(b) That Ms Martin deliberately planned her timin§ the notification of the
possible conflict, relevant to her mother’s busies order to “suit” her own
personal needs, and those of her mother, “withaug degard” for her

employer.

[31] In support of these allegations, EMWL subgtdht relies upon clause 6.3 of
the employment agreement:

Conflict of Interest

At all times Easy Mind Waikato Limited interest mgsme first and employees must
declare in writing to the appropriate manager, sityations in which the employee’s
own interest, financial or otherwise could com® iobnflict with the interests of Easy
Mind Waikato Limited.

The question that then arises is: How applicablbisclause to the circumstances of
Ms Martin? The declaration of a potential confliétinterest is to be “in writing” but
EMWL have not taken any issue about this. The dgperavords of the clause refer to
“any situations” in which the employee’s “own irgst, financial or other otherwise”
come into conflict with those of EMWL. It has besrgued for Ms Matrtin that she did
not have any active or participatory interest im heother's business. In a literal
sense, this appears to be true, but it seems tthatdt is open to the employer to
interpret the clause broadly, in that Ms Martin@wh interest” would include her
close relationship with her mother and the sigaifitcfact that her mother’s business
is competing with that of EMWL, her employer. Futimore, Ms Martin obviously
believed that a conflict of interest may exist, ¢tershe notified Ms Lovegrove

accordingly.

[32] The issue then becomes the timeliness of ttiéication. EMWL says that Ms
Martin knew well before 1B June 2010 (the date of notification), that her ot
intended to establish a competing business. In@uppthis allegation, EMWL relies
on the email dated 80April 2010 from Ms Martin to her sister, wherelyesthanks
her sister for forwarding information about “thabj” Ms Martin says that while there
had been some indication from her mother, thatingetup a business was a
possibility, it was not until mid-June 2010, thiabécame definite and this is when she
notified Ms Lovegrove. However, EMWL says that givihat the preparation work
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involved in such a business, including registratiti the Ministry of Education and
the development of documents and manuals, Ms Mamimother would have been
planning for her business well before mid-June 20¥8 Reitema provided the
Authority with the application that she made to Mimistry of Education. | note that
as part of this application, she signed (a JP wited) statutory declaration on®31
May 2010. It seems that the application would haeen forwarded to the Ministry of
Education on, or shortly after, that date. TERTIFICATE OF LICENCHoO provide a

home-based early childhood education and carecgewas issued by the Ministry of
Education on ¥ July 2010. | also note that Ms Rietema’s compdramily Matters

Homebased Childcare, was incorporated Bdée 2010.

[33] | accept that it is more probable than not thavould have been necessary for
Ms Rietema to undertake substantial preparatiorsétting up her business prior to
16" June 2010, and most certainly prior to®3flay 2010. | also accept that the
content of the email dated 3@pril 2010, suggests that it is more probable thah
that Ms Martin had significant knowledge of her hmats confirmed plans to set up a
business that would be in competition with a bussneperated by her employer. |
therefore conclude that Ms Martin could have amuughhave, notified her employer
considerably sooner than she did. | do not acdggitMs Rietema’s plans to set up a
business were uncertain until mid-June 2010, auggested by Ms Martin and Ms
Rietema. Rather, | conclude that both women welly aware, as of at least 80
April 2010, that the business was a definite poktsib

[34] That then brings us to the associated allegaftiom EMWL: that Ms Martin
deliberately planned the timing of the notificatiohthe possible conflict, in order to
give her mother (and/or herself) some possible @idg®. In regard to this latter
point, the argument for EMWL is that Ms Martin ugke time from 38 April to 16"
June 2010, to access confidential information, @demced by the emails (with
attachments), dated IGand 18 May 2010. Rather oddly, the actual content of the
attachments is not available, but it appears tinay thay have contained information
relating to a list of children under the care of HIA (Child List pdf)jand a list of
KAHL educators Educator List pdf)l accept that the “subject” information for these
attachments can be seen as circumstantial evidemtéling EMWL to become
suspicious of the actions and motives of Ms Marpayticularly given that Ms
Rietema subsequently made contact with educataggaged by EMWL. However,
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given that it cannot be shown what specific infoliora Ms Martin had access to,
and/or whether any useful information was givenassist her mother with her
business, | do not accept that there is (or waHf)jcent evidence for EMWL to
conclude that Ms Martin had been involved in sesiouisconduct pursuant to clause

6.3 of the employment agreement.
(b)  Was there misconduct pursuant to clause 6.1 oétmgloyment agreement?

[35] The third allegation made against Ms Martintlist she was in breach of
clause 6.1 of her employment agreement. This cleafees to:Access to Confidential

Information:

As part of normal duties a [sic] employee may abt@i have access to confidential
information concerning Easy Mind Waikato Limiteddéor its clients. Under no
circumstances is use to be made of this informatixgept for the purposes directly
related to the business objectives of Easy Mindkatai Limited, while in Easy Mind
Waikato Limited employment or after employment baased. All information about
Easy Mind Waikato Limited, its operations, the wiyprovides its goods and
services, employee’s information, confidential fin&l transactions and the like,
including information contained in emails, is to Ilpeoperly secured against
unauthorised access. Any breach of confidentiaditijkely to be regarded as serious
misconduct warranting summary dismissal.

Reference is again made by EMWL to the emails da6fdMay and 18 May 2010
and a further email dated®2uly 2010. The latter email has not been prodtcete
Authority; hence its relevance is unknown. But ity &vent, it is the two emails with
attachments (as already identified) that appedetof significance. It is alleged that
Ms Martin breached clause 6.1 of the employmené&gent because she accessed
EMWL and KAHL confidential information, which shesént to and from” her
personal email address. It is alleged that beckss&lartin emailed the information

in question to her personal computer, the inforamatwvas no longer “properly

secured” and the information became more “portable.

[36] But having heard Ms Martin’s explanation abaatessing the information in
the manner that she did, EMWL seem to have accaptgdvhat she had to say was
“plausible.” Nonetheless, EMWL still says that MsaiNin “failed to secure the
information” in accordance with clause 6.1 of tinepboyment agreement and that the
alleged failure constitutes misconduct. But it sedm me that this argument has a
fatal flaw. This is because the relevant words lalise 6.1 state that confidential

information “is to beproperly secured againstunauthorised acces$ (Emphasis
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added). There is nothing to suggest that the adoedds Martin was unauthorised.
Neither is there any evidence that the informationquestion was not properly
secured. While | can understand the suspicionsSMM\VE, as to the information that
Ms Martin had accessed and why, | do not acceptBNAVL had sufficient evidence
to show that she breached any of the provisionslaise 6.1 of the employment

agreement. It follows that the allegation of mistoct is not proven.
(c) The other actions of Ms Martin alleged to amountigconduct

[37] A number of other matters were taken into actavhen EMWL came to the

conclusion that it was appropriate to dismiss MstiMaln summary, these are:

(@) That Ms Martin used her work computer for peedouse. In particular,
working on her CV (and possibly the CV of a workleague) during working
hours; effectively for the purpose of obtaining éoyment elsewhere;

(b) That Ms Martin misrepresented her employmeatust with EMWL on her
CV in that she portrayed that she was Assistantoetant, rather than her
actual role of Accounts Manager. Also, at the tithat Ms Martin modified
her CV, she represented that she reported to MswWkén in fact, Ms V was
no longer employed by EMWL. It is alleged that thewisrepresentations
demonstrate dishonest behaviour by Ms Martin wittbasequent erosion of
the trust that is essential to the employmentigiahip;

(c) That during working hours, Ms Martin was und&nhg activities not related
to her employment. Particular reference is madmtemail exchange between
Ms Martin and Ms [V] on 18 August 2010, where both of them where,
purportedly, “trying to look busy.”

(d) That there was a performance issue in regafMsdMartin allowing 6 weeks
(+) EMWL debtors to accumulate to the sum of $2@,88. It is also alleged
that Ms Martin had misled Ms Lovegrove by informihgr that the debtors
“were fine.”

[38] In summary, EMWL concluded that the combinatiof the above four

matters, the possible deletion of the login detad the two allegations pertaining to

the matter of a conflict of interest, had: [“...immed [EMWL's] trust and faith in the

employment relationship. And further: “As such tlso constitute misconduct.”
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Would a fair and reasonable employer have dismissebls Martin given all the
circumstances?

[39] In determining the question of whether the disntissia Ms Martin is
justifiable, the Authority is cognisant of the dsdtshed (and often quoted) finding by
the Court of Appeal iftNorthern Distribution Union v BP Oil NZ Ltd:

For a discussion of the kind of conduct that wilktify summary dismissal it is
unnecessary to look any further than this Coumndgment inBP Oil NZ Ltd v
Northern Distribution Unionf1989] 3 NZLR 580. Definition is not possible, fibris
always a matter of degre®sually what is needed is conduct that deeply inairs
or_is destructive of that basic confidence and trusthat is an essential of the
employment relationship. In the context of a personal grievance claim urttier
Labour Relations [Employment Relations] Act, quasti of procedural and
substantive fairness are also relevant. In the #rdguestion is essentially whether
the decision to dismiss was one that a reasonabléa&r employer would have taken

in the circumstancesMy emphasis)

Determination

[40] I recognise that much of the evidence relied uppfEBRIWL in regard to its
decision to dismiss Ms Martin is circumstantialnature; hence this is a factor that
must be weighed accordingly. The parties have ddtessed the Authority about this
factor in their submissions, but is seems to me tthea finding inChief Executive of
the Ministry of Maori Development v Travers-Jofids particularly relevant to this

matter. It was held that:

In reaching conclusions, an employer is entitlediiaw reasonable inferences from
surrounding or circumstantial facts and it is natéd objection that such inferences
may not have been the subject of direct proof.

And in Boyd v BHP New Zealand Steel YtdPalmer J. cited with approval the “well
known observations” of Chief Barron PollockRv Exall(1886) 176 ER 850, 853:

“It has been said that circumstantial evidence® ibe considered as a chain, and each
piece of evidence as a link in the chain, but thatot so, for then, if any one link
broke, the chain would fall. It is more like theseaof a rope composed of several
cords. One strand of the cord might be insufficiensustain the weight, but three
stranded together may be quite of sufficient stitenghus it may be in circumstantial
evidence — there may be a combination of circuncgtsinno one of which would
raise a reasonable conviction, or more than a reespicion; but the whole taken
together, may create a strong conclusion of gthilit is, with as much certainty as
human affairs can require or admit of.”

[41] Having weighed the overall evidence and tkepective positions of both

parties, | find that a fair and reasonable emplogmed with the totality of the
circumstantial evidence surrounding the actionMsfMartin, would have dismissed

°[1992] 3 ERNZ 483,487
1912003] 1 ERNZ 174 at 184
' Unreported, 20 December 2001, AC 87/01
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her, on the grounds that her overall conduct depbaired or was destructive of the
basic trust and confidence that is an essentiddeoEmployment relationship. There is
one specific element of the overall evidence thfauhd to be of particular relevance
in upholding the dismissal of Ms Martin. This isathon the day that she was
suspended from her employment, Ms Martin took amifrom her computer and
placed it in her bag. Ms Lovegrove believed thatithm was a memory stick and she
asked Ms Martin to allow it to be checked as to thwbe it contained company
information. Ms Martin refused to surrender themitbut gave no explanation as to
why. This refusal added to the suspicions of EMWhttMs Martin was acting
inappropriately. When questioned about this atitvestigation meeting, Ms Martin
told the Authority that the item in question was aomemory stick but an infrared
wireless device. The submissions for Ms Martin infdhat the item taken was for a
remote mouse. The relevance of this matter is ifhttis was so: why didn’'t Ms
Martin simply show the item to Ms Lovegrove andeoffan explanation when
requested to do so? | repeat that | did not firdeWidence of Ms Martin about this to
be credible, and when placed in the context ofaftrer circumstances pertaining to

her behaviour, | conclude that the dismissal wasfjable.

Costs: Costs are reserved. The parties are invited wveshe matter of costs if they
can, taking into account the daily tariff approachthe Authority and that the
investigation meeting was completed within one dayhe event a resolution cannot
be reached, the respondent has 28 days from teeotittis determination to file and
serve submissions with the Authority. The applidaas a further 14 days to file and

serve submissions.

K J Anderson
Member of the Employment Relations Authority



